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Liability of Bank for Misrepresentations of Cashier 


When a bank cashier answers inquiries addressed to the 
bank, he acts within the apparent scope of his authority and 
the bank would be liable for the cashier’s misrepresentations 
if such misrepresentations were the proximate cause of dam- 
age. In such circumstances the ignorance of the bank and 
the fact that the cashier is engaged in a fraud either upon the 
bank or a third party will not avoid liability. Standard Surety 
& Casualty Co. of New York v. Plantsville National Bank, 
U. S. Circuit Court of Appeals, Second Circuit, 158 Fed. 
Rep. (2d) 422. 

The question in this case is whether the cashier in furnishing 
information to a bonding company as to the deposit of the 
contractor with his bank was acting within the scope of his 
authority. Another issue raised was as to whether it made 
any difference if the information furnished was about the 
credit status with the bank of one who is actually a customer 
or of one who is represented to be a customer. 

The court held that while the contractor in this particular 
case was represented to be a customer of the bank when he 
was not one, can make no difference in the liability of the bank 
to third parties who are misled to their injury. In spite of 
the fraudulent representations by the cashier of the bank upon 
which the bonding company was held to have been justified 
in relying, the court granted judgment for the bank on the 
ground that there was no proof of damage proximately result- 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1095. 
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ing from the bank’s fraud. In its opinion, the court stated 


as follows: 

The Van Dyke Construction Company (hereinafter called Van 
Dyke) was a corporation organized under the laws of New Jersey 
engaged in the business of a construction contractor. Prior to No- 
vember 2, 1938, Van Dyke requested the plaintiff to execute bonds 
guaranteeing the performance of certain construction contracts and 
the payment of bills for labor and materials involved in the perform- 
ance of those contracts. At the time Van Dyke applied for the bonds 
it delivered to the plaintiff a statement purporting to set forth the 
assets, liabilities and financial standing of Van Dyke which indicated 
that it had on deposit with the defendant Plantsville Bank a cash 
balance of $53,455.60. At the same time Van Dyke delivered to the 
plaintiff a letter on the stationery of the Plantsville Bank signed by 
“E. L. Sullivan Cashier.” Sullivan was then the cashier of the bank 
and his signature was genuine. He also was a stockholder of Van 
Dyke, owning 530, out of 600, preferred shares. The letter was dated 
August 23, 1938, and stated that Van Dyke had a balance with the 
bank on that date of $53,455.60 and had been granted’ a credit line 
by the bank of $150,000. 

On November 2, 1938, the plaintiff sent a letter to the bank request- 
ing a confirmation of the $53,455 balance, to which it received no 
reply. The plaintiff renewed its request in another letter on November 
15, 1938. On November 16, 1938 a telegram by the bank was received 
by the plaintiff confirming the balance, and subsequently the following 
letter: 

“The Plantsville National Bank 
“Plantsville, Conn. 
“November 17, 1938 
“Standard Surety & Casualty Company of New York, 
“New York, N. Y. 
“Gentlemen: 

“Re: Van Dyke Construction Company 

“7 East 44th Street, New York, N. Y. 

“The above concern has carried a substantial account with us for 
the past two months, balances being maintained of approximately the 
amount of $53,455.00 mentioned in your letter of November 2. 

“Very truly yours, 
“M. L. Ensle, 
“Asst. Cashier” 


The signature “M. L. Ensle” on the foregoing letter was a forgery 
perpetrated by Sullivan, the cashier of the bank and the real writer 
of the letter. 
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Van Dyke did not in fact have a balance with the bank of $53,455.60 
or of any amount whatever and it had never been granted by the bank 
a credit line of $150,000. 

Under date of December 23, 1938 the plaintiff executed a perform- 
ance bond for Van Dyke in the sum of $115,644 in favor of the Borough 
of Seaside Park, New Jersey, and under date of January 24, 1939, 
it executed a performance bond in favor of the Board of Selectmen, 
Town of Claremont, New Hampshire, in the sum of $85,500. There- 
after Van Dyke defaulted in the performance of those construction 
contracts and failed to pay certain obligations incurred for work, 
labor, services and materials. 

The plaintiff, in accordance with its bond, took over Van Dyke’s 
contract with the Borough of Seaside Park, completed performance 
of the contract and satisfied the claims of the municipality for dam- 
ages arising from the failure to complete the contract and paid certain 
obligations incurred by Van Dyke, suffering thereby a net loss of 
$37,798.43, of which $6,827.41 was on account of its lawyers’ fees. 
Completion was accomplished through subcontractors. 

The plaintiff likewise, in accordance with its bond, completed per- 
formance of Van Dyke’s contract with the Town of Claremont, satis- 
fied the claim of that municipality for damages and paid certain obli- 
gations incurred by Van Dyke. The net loss arising from the failure 
of Van Dyke to complete this contract was $21,597.13, of which 
$1,882.42 was on account of its lawyers’ fees. The completion was 
carried out through a subcontractor. 

Contemporaneously with the execution of the two performance bonds 
by plaintiff, Van Dyke executed an agreement to indemnify the plain- 
tiff against any and all loss, liability, costs, damages and attorneys’ 
fees of whatever kind or nature in consequence of executing the bonds. 

The assistant manager of the plaintiff and a member of its under- 
writing committee testified that it relied on the representations as to 
the deposit with the bank and the line of credit in furnishing the 
bonds, and also said that the bonds would not have been written had 
it not been for the representations. There were submitted to the 
plaintiff on behalf of Van Dyke statements under date of October 10, 
1938, to establish the latter’s experience in general construction. 

Examination of the application to the plaintiff by Van Dyke for a 
line of credit made in December 1938 listed as assets cash deposited 
in Plantsville Bank at $52,190; cash deposited in Irving Trust Com- 
pany at $1,698; cash in the Van Dyke office at $50. The application 
listed as liabilities a note payable to the bank in the sum of $3,500 
and a debt due for a bond premium of $455.16. Inasmuch as the 
deposit with the Plantsville Bank was a fiction, Van Dyke was under- 
taking to perform contracts of more than $200,000 when its debts 





280 THE BANKING LAW JOURNAL 


aggregated $3,955.16 as against only the deposit of $1,698 with the 
Irving Trust Company and $50 in cash. 

The trial judge held that the cashier, when answering the inquiries 
addressed to the bank, was acting within the apparent scope of his 
authority and the defendant bank would be liable for the cashier’s 
misrepresentations if such misrepresentations were the proximate cause 
of damage. Hindman v. First Nat. Bank of Louisville, 6 Cir., 112 
F. 931, 57 L.R.A. 108. In such circumstances the ignorance of the 
principal and the fact that the agent is engaged in a fraud either 
upon his principal or a third party will not avoid liability. Gleason 
v. Seaboard Air Line R. Co., 278 U.S. 349, 49 S.Ct. 161, 73 L.Ed. 
415; Ricketts v. Pennsylvania R. Co., 2 Cir., 153 F.2d 757; Fifth 
Avenue Bank v. Forty-second Street & G. St. Ferry Co., 137 N.Y. 
231, 33 N.E. 378, 19 L.R.A. 331, 33 Am.St.Rep. 712; Lloyd v. 
Grace Smith & Co. [1912] A. C. 716. Restat. Agency § 261 and 
§ 262. The question in this case is whether the cashier in furnishing 
information as to the deposit of Van Dyke with his bank was acting 
within the apparent scope of his authority. It can make no differ- 
ence whether the information is about the credit status with the 
bank of one who is actually a customer or of one who is represented 
to be a customer. The principles implicit in Gleason v. Seaboard 
Airline R. Co., 278 U.S. 349, 356, 357, 49 S.Ct. 161, 73 L.Ed. 415, 
equally apply to either situation. The person to whom the repre- 
sentation is made may not know whether it is true and yet will be 
justified in relying on statements by a bank official to whom inquiries 
as to the subject-matter are customarily addressed. Various decisions 
have refused to impute liability when fraudulent representations have 
been made as to the general financial standing of a customer, but in 
Hindman v. First Nat. Bank of Louisville, 6 Cir., 112 F. 931, 941, 
57 L.R.A. 108, Judge Lurton distinguished between such representa- 
tions and those regarding the relations of the customer to the bank 
for which the officer speaks. Cf. Rutherford v. Rideout Bank, 11 
Cal.2d 479, 80 P.2d 978, 117 A.L.R. 383; Schott v. Bank of Elmore 
Co., 62 Ohio App. 67, 22 N.E.2d 996. While Van Dyke was repre- 
sented to be a customer of the bank when it was not one, that fact, 
for the reasons we have given, can make no difference in the liability 
of the bank to third parties who are misled to their injury. 

In spite of the fraudulent representations by the cashier of the 
bank upon which the plaintiff was held to have been justified in rely- 
ing, the trial court granted judgment for the defendants on the 
ground that there was no proof of damage proximately resulting from 
the bank’s fraud. In disposing of the question of proximate cause the 
judge said in his opinion: 

“Here it is plain enough that at least one proximate cause of plain- 
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tiff’s loss was Van Dyke’s failure. But the proofs leave the cause 
of Van Dyke’s failure completely veiled in mystery. Even with the 
finding that Van Dyke resorted to fraud which induced the plaintiff 
to go on its bond and with the conclusion that the Bank because of 
Sullivan’s machinations must be deemed a party to that fraud, it 
does not necessarily follow that there was a causal relation between 
the fraud and the plaintiff’s loss. For aught that appears the loss 
for which the plaintiff now seeks recovery may have been solely caused 
by unexpected losses accruing in the honest performance of the con- 
tracts underwritten by the plaintiff or of other projects undertaken 
by Van Dyke. 

“The situation comes to this. By the misrepresentations the plain- 
tiff was induced to assume a position of liability in November, of 
somewhat greater hazard, obviously, than would have attached to its 
position if at that time Van Dyke in fact had had a cash deposit of 
$53,000.00 and enjoyed a substantial line of credit, as represented. 
Thus through the fraud the plaintiff’s position, upon its execution 
of the bonds, was to some extent weaker than it had been bargained 
for. But there is utterly no evidence to connect the fraud, or indeed 
the increased hazard of the plaintiff’s position, with the plaintiff’s 
payments made in the following June or thereafter to complete the 
contracts which the plaintiff, under its bond, was obligated to pay 
and did pay. 

“Even if Van Dyke had had cash and credit in November it does 
not follow, and neither the Bank nor its agent ever represented, that 
the cash and credit would be available some seven months later for the 
plaintiffs indemnification. The Bank’s misrepresentation, made 
gratuitously, may not be stretched into a sweeping agreement to 
relieve the plaintiff of the entire risk which it assumed for a con- 
sideration.” 

It may be argued that the plaintiff made a prima facie showing of 
the bank’s liability by offering testimony that Van Dyke was repre- 
sented to it as having net quick assets equivalent to 20% of the total 
value of the two contracts, for such a financial condition would or- 
dinarily indicate that the contracts could be successfully performed. 
But such an argument is not persuasive. The damages, if any, caused 
by the fraudulent misrepresentations would be the difference between 
the net amount the plaintiff was obliged to expend in connection with 
completion of the contracts and! the dividends recoverable from Van 
Dyke. We know nothing about the assets of Van Dyke when it 
defaulted, or about its liabilities, except that it then owed a total of 
$50,919.94 on the two contracts which the plaintiff was obliged to 
pay. We do not know what other obligations it had and whether, 
if it had had deposits of $53,455.60 in December 1938, as was repre- 
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sented, the loss incurred by the Surety Company would not have been 
as great as it proved to be finally. Apparently it would have been 
as great. 

It is true that the charter of Van Dyke has been revoked for non- 
payment of taxes and that its books and officers have disappeared. 
This makes accurate computations impossible. But, if we assume 
that in December 1938 Van Dyke had had a deposit of $53,455.60 
in the defendant bank, the loss of the plaintiff would apparently have 
been no less than it proved to be, for the $53,455.60 would doubtless 
have been dissipated prior to the time of default either in connection 
with the Seaside and Claremont or other contracts. As it turned out, 
a loss of $135,895.56 was suffered on Seaside and Claremont by those 
who completed those contracts as appears from the following items: 


On Seaside Contract— 
Net loss suffered by plaintiff $ 37,798.43 
Amount paid by National Surety Company, under- 
writer on contract of Titan Construction Company 76,500.00 


On Claremont Contract— 21,597.13 
Total $135,895.56 


It is apparent from the foregoing that without taking into account 
anything but the Seaside and Claremont contracts which are the only 
ones regarding which we have any details, the condition confronting 
Van Dyke in December 1938 was one of almost inevitable insolvency 
and necessary default irrespective of whether its assets had in De- 
cember 1938 been increased by $53,455.60 or not. Plaintiff would 
never have been able to avoid full liability on its bond had it com- 
pleted the contract itself. By obtaining a surety for Titan that per- 
formed the Seaside contract at a loss of $76,500 when Titan proved 
financially unable to do so the plaintiff only minimized its own loss 
pro tanto. 

If the bank had furnished a line of credit to Van Dyke of $150,000 
we cannot see that the plaintiff would have suffered a smaller loss 
than it has done. Whatever addition there would have been to the 
assets of Van Dyke from such a credit would necessarily have been 
offset by a debit of an equal amount. To say that such a financial 
arrangement would have affected the final result would be to indulge 
in mere speculation and to rely on something so unsubstantial that 
it would not justify a finding for the plaintiff and certainly could not 
establish that the finding of the trial judge that there was no ade- 
quate proof of damages caused by the representations of the de- 
fendant-bank was clearly erroneous. 

Moreover there were other contracts undertaken by Van Dyke than 
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those with Seaside and Claremont, of which we have not the financial 
details and which might account for plaintiff’s loss. Had the puta- 
tive deposit of $53,455.60 existed in December 1938 it might have 
been entirely dissipated in carrying out those contracts and in meet- 
ing expenses of overhead. We agree with the trial judge that the 
attribution of the plaintiff’s losses to the absence of the deposit in 
the defendant-bank rests upon too slender a foundation to justify the 
imposition of any liability. 
Judgment affirmed. 
es 


Bank Not Liable for Striking Out Rubber Stamp 
Endorsement of Cashier’s Check Held by Bearer 


The holder of a negotiable instrument may at any time 
strike out any prior endorsement which is not necessary to his 
title. 

Plaintiff purchased from defendant bank a cashier’s check 
payable to his order. Plaintiff then endorsed such check in 
blank placing below his endorsement a rubber stamp directing 
payment to the order of a named partnership of which he was 
a member. He then delivered the check to his copartner with 
instructions to deposit it in partnership account. Copartner 
took the check to defendant bank, instead, and without the 
knowledge or consent of plaintiff he and defendant bank 
blocked out the rubber stamp endorsement on the back of the 
check and copartner then endorsed the check and deposited it 
in his personal account at defendant bank whereupon it was 
paid by issuing bank. 

In the absence of showing that defendant bank had any 
notice of any defect in the instrument, it was held that de- 
fendant bank became a bona fide holder in due course and 
plaintiff failed to state a cause of action against either de- 
fendant bank or issuing bank for wrongfully paying the check. 
Christian v. California Bank et al., District Court of Appeal, 
California, 173 Pac. Rep. (2d) 318. In its opinion, the court 
stated the following essential facts and conclusion: 


The essential facts appearing in plaintiff’s complaint as amended 
are these: | 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 688. 
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On June 4, 1945, plaintiff purchased from defendant Security Bank 
a cashier’s check payable to his order in the amount of $3,500. Plain- 
tiff then endorsed such check by placing his name on the back of 
the same. Below his endorsement was placed a rubber stamp reading 
thus: 

“Pay to the order of BANK OF AMERICA 
303 303 
National Savings & Trust Association 
S. & R. Produce Co.” 


Plaintiff then delivered the check to Bill Rotsios with instructions 
to deposit it in the Bank of America to the account of S. & R. Produce 
Company. Plaintiff and Mr. Rotsios had previously agreed to enter 
into a partnership for the conduct of a wholesale dealers’ market 
under the name of S. & R. Produce Company. On June 5, 1945, Mr. 
Rotsios took the check to the California Bank, and without the 
knowledge or consent of plaintiff he and the defendant California 
Bank blocked out the rubber stamp endorsement on the back of the 
check and Mr. Rotsios then endorsed the check and deposited it in 
his personal account at the defendant California Bank. The deposit 
was disposed of by checks drawn by Mr. Rotsios on this account. 
Defendant Security Bank paid the amount of the check through the 
Los Angeles Clearing House to the California Bank. 
This is the sole question necessary for us to determine: 


Did the facts which were alleged in the complaint as amended, set 
forth above, constitute a cause of action against defendant banks? 

This question must be answered in the negative and is governed 
by these pertinent rules of law: 

(1) Where the payee of a check, endorses it in blank, the instru- 
ment so endorsed is payable to bearer and may be negotiated by 
delivery. Civil Code, sec. 8115. 


(2) Mere knowledge of facts sufficient to put a prudent man on 
inquiry without actual knowledge of a defect, or a mere suspicion of 
an infirmity or defect of title, does not preclude the transferee of a 
negotiable instrument from occupying the position of a holder in 
due course. (Smith v. Armstrong, 85 Cal.App. 624, 631, 260 P. 347; 
Merced Security Savings Bank v. Bent Bros., 207 Cal. 652, 656, 279 
P. 765.) 

(3) The holder of a negotiable instrument may at any time strike 
out any prior endorsement which is not necessary to his title. (Civil 
Code, sec. 3129.) 

Applying the foregoing rules to the facts of the instant case it 
appears that plaintiff endorsed the check in blank. Hence it was 
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payable to the bearer and delivery of the instrument is conclusively 
presumed as to all holders in due course. 

Since there is no allegation that defendant California Bank had 
knowledge of any facts which would justify the conclusion that its 
failure to make inquiry arose from a suspicion that investigation would 
disclose a vice or defect in the instrument, it became a holder in due 
course of the check with the result that a valid delivery thereof to 
Mr. Rotsios was conclusively presumed. 

Mr. Rotsios’ act in striking out the rubber stamp endorsement or 
directing the bank to do so was authorized under the third rule above 
stated. Since defendant California Bank became a bona fide holder 
in due course without notice of any defect in the instrument, it is 
clear that plaintiff has failed to state a cause of action against either 
or both defendant banks. 





Claim by Bank Against Cashier for Loss Occasioned 
by Permitting Depositor to Overdraw Account 


Where bank cashier permitted depositor to overdraw his 
account, knowing that the proceeds of the draft deposited by 
the depositor had not been realized, he was held liable to the 
bank for a breach of trust for exceeding his authority or for 
having acted negligently, if such conduct resulted in a loss to 
the bank. A bank cashier is required to act in good faith and 
use ordinary care, skill and diligence in and about the business 
of the bank while he is employed by it, and his failure to so 
act, resulting in a loss to the bank, renders him liable. First 
National Bank of Peterstown v. Hansbarger, Supreme Court 
of Appeals of West Virginia, 40 S. E. Rep. (2d) 822. 

In the instant case the court did not imply that the bank 
cashier was guilty of bad faith or culpable negligence, since 
the testimony tended to show that he was following the ac- 
cepted practice in conducting the affairs of the bank to allow 
depositors to check against unrealized balances. The bank, 
however, did have a lawful claim against the cashier for the 
loss occasioned by permitting depositor to overdraw his ac- 
count, as distinguished from an unlawful, worthless or un- 
founded claim. Therefore, when the bank accepted a note 
from cashier’s brothers and mother and relinquished bank’s 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1097. 
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claim against cashier which constituted some value, relinquish- 
ment of the claim formed a valuable consideration moving to 
cashier and rendered bank a “holder for value” within statute 
rendering accommodation parties liable to holder for value. 


The opinion of the court is as follows: “as 


The First National Bank of Peterstown instituted this action by 
notice of motion for judgment in the Circuit Court of Monroe County 
against J. C. Hansbarger, E. A. Hansbarger, and Julia L. Hans- 
barger, and J. L. Warren. Warren was not served with process and 
made no appearance. The jury returned a verdict in the sum of 
$4300 in favor of plaintiff, on which the trial court rendered judg- 
ment against the three defendants first named above, who bring the 
case to this Court by writ of error. 

J. H. Hansbarger, brother of two of the defendants and the son 
of another, was cashier of the First National Bank of Peterstown 
from the year 1923 to the year 1942. 

In the month of January, 1929, he received a draft drawn by J. L. 
Warren on Warren’s brother and payable at a bank in Beckley, West 
Virginia. The proceeds of the draft were deposited to the credit of 
Warren in the plaintiff bank and checks drawn by him against his 
account were paid. Shortly after the draft was received and de- 
posited. Warren’s credit balance was exhausted. The draft was 
returned dishonored and was carried in the assets of the bank for a 
time as a “cash-item”. In the latter part of the year 1929, the fore- 
going state of affairs was brought to the attention of the board of 
directors of the bank, which then insisted that J. H. Hansbarger 
make the loss good or lose his position as cashier. J. H. Hansbarger 
testified that the board also threatened to instigate a criminal prose- 
cution against him if the loss was not made good. It is not entirely 
clear whether the entire board or a committee thereof discussed this 
matter with J. H. Hansbarger. At any rate two former members 
of the board testified that no threat of prosecution against him was 
made by the board or its committee. 

There is evidence tending to show that it was the accepted practice 
in conducting the affairs of the plaintiff bank to allow depositors to 
check against unrealized balances. 

Owing to the fact that J. H. Hansbarger was then indebted to the 
bank in the sum of $1800, the bank refused to accept his note for 
the loss, as such action would result in an excessive loan. 

J. H. Hansbarger went to his brother, J. C. Hansbarger, who 
lived in McDowell County, and represented that he was in trouble 
with the bank, and that the bank was threatening him with prosecution 
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and the loss of his job unless a note was signed by his mother and 
two brothers. Acting on this representation, J. C. Hansbarger 
signed the note as maker. J. H. Hansbarger then went to his brother, 
E. A. Hansbarger, a practicing attorney at Williamson, and told 
him that he was threatened with the loss of his job and criminal 
prosecution in connection with the overdraft in the bank, and on 
that occasion E. A. Hansbarger signed the note as an indorser. J. H. 
Hansbarger returned to Peterstown and inclosed the note in an 
envelope with a letter to his mother, Julia L. Hansbarger, in which 
he told her that he was “in a little trouble at the bank,” and requested 
her to indorse the note. Julia L. Hansbarger, observing that the 
note had been made and indorsed by her sons, indorsed the note and 
returned it to J. H. Hansbarger. These occurrences took place 
some time in the latter part of the year 1929 or the first part of the 
year 1930. 

The note was carried for several years in the assets of the bank 
until December 30, 1943, when a renewal note, due on demand! in 
the sum of $4,000, was given, which was signed by J. C. Hansbarger, 
as maker, and indorsed by J. L. Warren, E. A. Hansbarger and 
Mrs. J. E. Hansbarger, who is the same person as Julia L. Hans- 
barger. The renewal note made December 30, 1943, is the note on 
which this action is predicated. 

The notice of motion was returnable on July 11, 1944. Some 
negotiations were entered into by E. A. Hansbarger with counsel 
for plaintiff for a continuance of the cause. Counsel would not 
consent to a continuance without the approval of plaintiff, and 
thereupon E. A. Hansbarger discussed the continuance with two 
members of the board of directors of the plaintiff, and a continuance 
was obtained. The two directors who talked with E. A. Hansbarger 
testified that the conversation between them and E. A. Hansbarger 
indicated that if J. L. Warren did not pay the note, the maker and 
the other indorsers thereon would probably be liable therefor. 

Defendants pleaded the general issue and filed a special plea setting 
up the defense that the signatures of defendants to the note were 
obtained by duress. A demurrer was sustained to the first special 
plea, and thereafter an amended special plea was filed, pleading that 
the signatures of defendants on the original note were obtained by 
duress, and that defendants received no consideration for making and 
indorsing the note. A demurrer to the amended special pleas was 
overruled, and plaintiff replied thereto. Upon the issues so made, 
the cause was submitted to the jury with the result above indicated. 

For reversal of the judgment defendants rely upon following 
errors: (1) That there was no consideration moving from plaintiff 
to J. C. Hansbarger, E. A. Hansbarger and Julia L. Hansbarger 
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for making and indorsing the original and renewal notes; and (2) 
that instruction No. 2, given on request of plaintiff, is erroneous. 

Preliminary to discussing the assignments of error, it is to be 
noted that no judgment was rendered against J. L. Warren, although 
his primary liability for payment of the original indebtedness seems to 
be conceded. 

We are here concerned with the status and liability of J. C. 
Hansbarger, E. A. Hansbarger and Julia L. Hansbarger, who were 
the maker and indorsers, respectively, of the original note, and they, 
together with Warren, are the maker and indorsers of the renewal 
note of December 30, 1943. 

Accommodation parties to a negotiable instrument are defined by 
statute as follows: “An accommodation party is one who has signed 
the instrument as maker, drawer, acceptor or indorser, without 
receiving value therefor, and for the purpose of lending his name 
to some other person. Such a person is liable on the instrument to 
a holder for value, notwithstanding such holder, at the time of taking 
the instrument, knew him to be only an accommodation party.” 
Code, 46-2-6. Unquestionably, J. C. Hansbarger, E. A. Hansbarger 
and Julia L. Hansbarger, in signing the original note as maker and 
indorsers, merely lent their names to J. H. Hansbarger. Their 
actions placed them in the category of accommodation parties to 
the original note, which fact was known to plaintiff when the original 
note was made and accepted. If the plaintiff bank was the holder 
for value of the original note, it follows that it is likewise a holder 
for value of the note given in renewal thereof, and’ the liability of 
the maker and indorsers thereof is imposed by statute. Code, 46-2-6. 

Plaintiff contends that its relinquishment of its claim for civil 
liability against J. H. Hansbarger operated as a valuable consid- 
eration moving to J. H. Hansbarger for its acceptance of the original 
note. Such position is well taken. In a case similar to that presented 
by this record, this Court held that the director of a bank was liable 
on his personal note, covering amounts of certain past due notes 
made by third parties, and discounted by the bank, while defendant 
was a director thereof, the bank having assigned the notes of the 
third parties to the director. First National Bank of Western Union 
v. Freeman, 89 W. Va. 344, 109 S.E. 726, '728. ‘The record herein 
does not indicate that there was an assignment to the maker and 
indorsers of the original note of the bank’s claim against J. L. War- 
ren; but it cannot be controverted that if and when the bank is 
repaid the sum received by Warren, the rights of the bank against 
Warren will pass by operation of law to the persons paying the 
indebtedness. In First National Bank of Western Union v. Freeman, 
supra, the principle of valuable consideration is discussed in the 
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following pertinent language: “A valuable consideration is the relin- 
quishment by the promisee of some right which he may lawfully exer- 
cise or enforce, or the incurring of some risk or trouble at the instance 
of the promisor.” We do not think the case of Bank v. Freeman, 
supra, is distinguishable from the instant case on the ground that 
J. H. Hansbarger was the cashier of the plaintiff bank instead of a 
director. See 1 Michie on Banks and Banking, page 221. 

J. H. Hansbarger, as cashier of plaintiff bank, was liable to it 
for a breach of trust, for exceeding his authority or for having acted 
negligently, if such conduct resulted in a loss to the bank. 9 C.J.S., 
Banks and Banking, § 117, sub sec. 2, page 224. He was required 
to act in good faith and use ordinary care, skill and diligence in 
and about the business of the bank while he was employed by it, and 
his failure to so act, resulting in a loss to the bank, rendered him 
liable. 7 Am. Jur., Banks, Section 288. The transaction herein 
between J. H. Hansbarger, as cashier of plaintiff bank, and J. L. 
Warren, as a depositor therein, amounted to an overdraft of Warren’s 
account. Union Electric Steel Co. v. Imperial Bank of Canada, 3 
Cir., 286 F. 857. See 5 Michie on Banks and Banking, 574. 

While we do not pass on the specific question of J. H. Hansbarger’s 
liability, it is a tenable argument that he, having permitted Warren 
to overdraw his account, knowing that the proceeds of the draft had 
not been realized, was liable to the bank for the loss resulting there- 
from. 4 Zollmann, Banks and Banking, Perm. Ed., § 2286, page 
317. Nor do we mean to imply that J. H. Hansbarger was guilty 
of bad faith or culpable negligence, the testimony tending to show 
that he was following a custom prevailing at the bank. However, 
there is no doubt that the bank, prior to the making of the original 
note here considered, had a lawful claim against him for the loss 
occasioned by permitting Warren to overdraw his account, as dis- 
tinguished from an unlawful, worthless or unfounded claim. See Bank 
of Ohio Valley v. Lockwood, 13 W.Va. 392, 427, 31 Am.Rep. 768; 
Whittaker v. Southwest Virginia Improvement Co., 34 W.Va. 217, 
226, 12 S.E. 507. . 

There are well defined exceptions with respect to the liability of 
the cashier of a bank in the circumstances here presented, and it is 
probable that J. H. Hansbarger could have availed himself of those 
exceptions as a defense to an action by the bank against him, had 
he chosen to do so. But he did not elect to follow that course, decided 
to forego those defenses and procured the making and indorsement 
of the original note. The bank accepted the note made and indorsed 
by his brothers and mother, and relinquished its claim against him, 
which, in our opinion, was of some value. This action rendered the 
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bank a holder for value within the meaning of the statute hereinabove 
quoted. 

The foregoing discussion may give rise to the question whether 
the value or consideration moving to J. H. Hansbarger is sufficient 
to support the obligation of the accommodation parties to the original 
note. The words of the statute are clear on this phase, providing, as 
it does, that an accommodation party is liable on a note to the holder 
for value. Code, 46-2-6. Furthermore, the consideration realized 
by the accommodation parties to the original note is that moving to 
J. H. Hansbarger, the person accommodated, and is of the same 
effect as if it had moved directly to defendants. Farrar v. Bank of 
New York, 90 Ga. 331, 17 S.E. 87. The issuance of a negotiable 
instrument gives rise to the prima facie presumption that it was 
made and delivered for a valuable consideration. Code, 46-2-1. Value, 
as related to a negotiable instrument, is defined by statute as any 
consideration sufficient to support a simple contract. Code, 46-2-2. 
For discussions of these principles, see Brannon’s Negotiable Instru- 
ments Law, 5th Ed., pages 315 and 316, and 1 Williston on Contracts, 
Perm.Ed., Section 108. 

The conclusion is inescapable that as to the original note the 
plaintiff bank, when it relinquished its rights against J. H. Hans- 
barger, became a holder for value, that such relinquishment constituted 
sufficient consideration for the original note moving to J. H. Hans- 
barger, and that such consideration was realized by the accommodation 
parties to the original note. Farrar v. Bank of New York, supra. 

Whether there was a consideration for making and indorsing the 
original note and the renewal note of December 30, 1943, arising 
as it did on undisputed facts, was a question of law to be determined 
by the trial court and, as hereinbefore indicated, we think such 
consideration existed. But it clearly appears from the record herein 
that there was a conflict in the testimony: as to whether plaintiff 
or its agents had coerced J. H. Hansbarger in procuring the original 
note to be made and indorsed by his brothers and mother. 


The defense of duress was submitted to the jury on two instructions 
given at the instance of plaintiff, which were the only instructions 
tendered and given. Instruction No. 1, given without objection, was 
to the effect that the burden was on defendant to prove by a pre- 
ponderance of the evidence that they had been subjected to duress by 
threats of prosecution against J. H. Hansbarger. Instruction No. 
2, given over objection, reads as follows: “The Court instructs the 
jury that unless they believe from the evidence that the plaintiff 
or its agents made threats of prosecution against J. H. Hansbarger 
prior to the execution of the original note by the defendants, they 
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shall find for the plaintiff the amount of the note and interest to 
date.” 

For the purpose of the discussion hereinafter to be made, we quote 
the objections to this instruction: “The defendants object to the 
giving of plaintiff’s Instruction No. 2 on the ground that the law 
of the case should be that if the signatories to the note, which includes 
the maker and the endorsers, believed that threats of prosecution 
had been made against J. H. Hansbarger, and if they had reasonable 
grounds to believe that, then their signatures thereto, under such 
circumstances, were induced by duress.” 

It will be readily seen that the objection to the instruction is not 
specific as required by Rule vi(e) of Rules of Practice, 116 W.Va. 
lxiii. But waiving that defect for the time being, it seems that the 
objection was grounded on the doctrine of duress as applied indirectly 
by a third party benefiting therefrom. However, the objection omits 
an important, if not controlling, principle that such third party must 
have notice of the duress or the circumstances must be such as to 
impute notice to such party, and that the defendants executed the 
note by reason thereof. Bumgardner v. Corey, 124 W. Va. 373, 21 
S.E.2d 360; Carroll v. Fetty, 121 W.Va. 215, 2 S.E.2d 521. It is 
a general principle that a transaction may be avoided on account of 
duress and wrongful pressure. 5 Williston on Contracts, Rev. Ed., 
4497 and 4500. As to threats of prosecution constituting duress, 
see Union Exchange National Bank of New York v. Joseph, 231 N.Y. 
250, 181 N.E. 905, 17 A.L.R. 323, 325; 5 Williston on Contracts, 
Rev.Ed. 4509. 

The principle embodied in instruction No. 2 is broad and compre- 
hensive and said instruction, by necessary implication, authorized 
the jury to find for J. C. Hansbarger, E. A. Hansbarger and Julia 
F. Hansbarger, if the jury should find that duress had been applied 
to J. H. Hansbarger. In the particulars hereinbefore mentioned the 
instruction was erroneous, but the error in giving the instruction 
favored, rather than prejudiced, the defendants. The issue as to 
whether any threats of prosecution had been made against J. H. 
Hansbarger was submitted to the jury, and under the instruction, 
as given, it is fair to assume that had the jury believed that such 
threats had been made, they would have found for defendants. There- 
fore, we are not called upon to discuss in detail the doctrine of duress, 
as the jury, by its verdict, found as a fact on conflicting testimony 
that no duress was involved. The broad and comprehensive nature 
of the instruction having favored defendants and the objection to the 
giving thereof being untenable, we can see no error prejudicial to 
defendants. 

The jury by its verdict having found that duress was not applied 
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to J. H. Hansbarger prior to the execution of the original note, 
there being sufficient evidence to support that finding, and no preju- 
dicial error appearing herein, the judgment of the Circuit Court of 
Monroe County is affirmed. 





Acceptance of Stolen Bonds by Bank as Collateral 
Security for Loans 


One who purchases commercial paper for full value before 
maturity does not owe to the one who put the paper afloat 
the duty of active inquiry. His rights are not to be deemed 
affected by constructive notice unless it clearly appears that 
the inquiry suggested at the time of purchase would if fairly 
pursued result in the discovery of the hidden defect. This was 
decided by the New York Court of Appeals in the case of 
Manufacturers & Traders Trust Company v. Samuel Sapo- 
witch, 117 N. Y. Law Journal 52. 

In the instant case an action was brought by the bank to 
foreclose a lien on negotiable bonds which it accepted as col- 
lateral security for loans. A finding that it did not receive 
them in good faith cannot be held to be warranted by the fact 
that two of its officers knew that the person from whom it 
received the bonds, and who was not a holder in due course, 
had ten years previously been the proprietor of a night club 
in which liquor was sold in violation of the law and which had 
a gambling establishment connected with it. In its opinion, 
the court stated as follows: 

This action was brought by Manufacturers & Traders Trust Com- 
pany of Buffalo to foreclose a lien on six $1,000 negotiable 
bonds of the Narragansett Electric Company, and twenty negotiable 
bonds of the same denomination of the City of Havre de Grace, Mary- 
land, received by the trust company from George Shuman as col- 
lateral security for loans aggregating $22,600. Shuman was not a 
holder in due course of the Narragansett bonds, which were, in fact, 
stolen from the firm of Drysdale & Company, nor of the Havre de 
Grace bonds, which were stolen from the firm of Dominick & Dominick. 

Pursuant to stipulation, issues were framed and tried by a jury, 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 639. 
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whose findings it was agreed should have the same effect as a general 
verdict. The questions framed and submitted to the jury were all 
answered in the negative. They read as follows: “1. Did the Plain- 
tiff act in good faith in accepting from George Shuman the six Narra- 
gansett Bonds as collateral security for a loan of $4400.00 on June 
6, 1941? 

“2. Did the Plaintiff act in good faith in making a further loan in 
the sum of $1600.00 on July 30, 1941, on the Narragansett Bonds 
pledged by Shuman on June 6, 1941? 

“3, Did the Plaintiff act in good faith in accepting ten Havre de 
Grace Bonds as collateral security for an additional loan to George 
Shuman of $7000.00 on September 10, 1941? 

“4, Did the Plaintiff act in good faith in accepting ten additional 
Havre de Grace Bonds as collateral security for an additional loan 
of $7000.00 to George Shuman on September 20, 1941?” 

This verdict was set aside. The jury was directed to answer each 
of the questions in the affirmative and the verdict was recorded ac- 
cordingly. Judgment followed foreclosing plaintiff’s lien upon the 
bonds. The Appellate Division reversed this judgment, reinstated the 
verdict and directed judgment for the intervening defendants, who 
had insured the two firms against theft of the bonds. Defendants’ 
only claim is that plaintiff did not take the bonds in good faith and 
had notice of the defect in Shuman’s title. There is no suggestion 
that the plaintiff had knowledge that the bonds were stolen, and the 
controlling question is whether facts of such a character were known 
to its officers that a jury might find that they accepted the bonds 
in bad faith, although without actual knowledge that they had been 
stolen from the rightful owners (Negotiable Instruments Law, sec. 
95). 

The requirement of the statute is good faith, and bad faith is not 
mere carelessness. It is nothing less than guilty knowledge or willful 
ignorance (Kittridge v. Grannis, 244 N. Y., 168, 178-179; Cheever v. 
Pittsburgh, S. & L. E. RR. Co., 150 N. Y., 59, 65-66; Chapman v. 
Rose, 56 N. Y., 187, 140). There is no claim of guilty knowledge 
in this case; at most it is argued that the knowledge of two of the 
officers that Shuman in 1930 and 1931 was the proprietor of a sump- 
tuous night club where, during the period of national prohibition, 
patrons were furnished with fine food, wines and liquors and high- 
class entertainment and were in addition given access to a gambling 
establishment on an upper floor, was a fact which in the absence of 
further inquiry made the acceptance from him of negotiable bonds as 
collateral for loans in 1941 an act of bad faith. 

The case most heavily relied upon by respondents is Canajoharie 
Nat. Bank v. Diefendorf (123 N. Y., 191), where, as this court de- 
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clared in American Exchange Nat. Bank v. New York Belting & 
Packing Co. (148 N. Y. 698, 706), the circumstances attending the 
transaction of the purchase were deemed to be so strange and unusual 
that it could not be said, as a matter of law, that the note had been 
acquired in good faith. These circumstances indicated connivance at 
the wrong or at least a willful ignorance lest the wrong be discovered. 
One of the circumstances upon which this conclusion was predicated 
was the purchase of the notes at excessive and usurious discounts, so 
excessive, indeed, as to warrant the inference of bad faith (Second 
Nat. Bank of Morgantown v. Weston, 172 N. Y., 250, 257), and 
that was but a part of the strange and unusual transaction. 

One who purchases commercial paper for full value before maturity, 
without notice of any equities between the original parties, or of any 
defect of title, is to be deemed a bona fide holder. He is not bound 
at his peril to be upon the alert for circumstances which might pos- 
sibly excite the suspicions of wary vigilance. He does not owe to the 
party who puts negotiable paper afloat the duty of active inquiry, 
to avert the imputation of bad faith. The rights of the holder are 
to be determined by the simple test of honesty and good faith, and 
not by speculations in regard to the purchaser’s diligence or negli- 
gence (Magee v. Badger, 34 N. Y., 247, 249). These principles have 
often been restated in varying forms and have never been questioned 
in the decisions of this court (Soma v. Handrulis, 277 N. Y., 223, 
233; New York Bankers, Inc., v. Duncan, 257 N. Y., 160, 165; Kit- 
tredge v. Grannis, supra; Kittredge v. Grannis, 236 N. Y., 375, 388- 
389; Second Nat. Bank of Morgantown v. Weston, supra, pp. 254- 
255; Second Nat. Bank of Elmira v. Weston, 161 N. Y., 520; Cheever 
v. Pittsburgh, S & L. E. RR. Co., supra; Knox v. Eden Musee Ameri- 
can Co., 148 N. Y., 441, 454; American Exchange Nat. Bank v. New 
York Belting & Packing Co., supra, pp. 704, 706; Joy v. Diefendorf, 
130 N. Y. 6). Nor are the rights of a purchaser to be affected by 
constructive notice, unless it clearly appear that the inquiry sug- 
gested by the facts disclosed at the time of the purchase would if 
fairly pursued result in the discovery of the defect existing but hidden 
at the time (Birdsall v. Russell, 29 N. Y., 220, 250). 

Thus in the case at bar the knowledge that the maker of the note 
had ten years before been engaged in operating a gambling establish- 
ment at the most would suggest inquiry as to whether he had re- 
ceived the bonds in payment of a gambling debt. That was not the 
fact; all parties agreed that the bonds were stolen. The essential 
connection between the prompting facts and the defect of title was 
absent in this case (Manhattan Sav. Inst. v. New York Nat. Exch. 
Bank, 170 N. Y., 58, 68). 

In other states the prevailing rule appears to be that the mere 
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fact that the borrower is a gambler is not, standing alone, sufficient 
to impugn the good faith of a bank which accepts from him a nego- 
tiable instrument paying fair value (Mitchell v. Catchinas, 23 F., ‘710; 
Wilson v. National Fowler Bank, 47 Ind. App., 689). In Standard 
Acceptance Corp’n v. Chapin (277 Mass. 278) it was held that in- 
formation that the seller of a negotiable instrument is unscrupulous 
and has been concerned in shady or illegal transactions is not enough 
of itself to render the purchaser from him one who does not take in 
due course. Thus the purchase of negotiable paper from those en- 
gaged in the illegal sale of liquor is not in itself an act of bad faith, 
nor is the purchaser bound to inquire as to the consideration given 
for the note (Estabrook v. Boyle, 1 Allen, 412; Bottomley v. Gold- 
smith, 36 Mich., 27). 

We find in the record of this case no evidence of the plaintiff’s 
bad faith in accepting the bonds from Shuman as collateral security 
for loans at the usual rate of interest and without discount. Accord- 
ingly, the jury’s determination of the question submitted was without 
evidence to support it and this determination was properly set aside. 


Bank Not Required to Recognize Adverse Claim 

to Deposit 

Under New York statute notice to a bank or trust company 
of an adverse claim to a deposit of cash or securities standing 
on its books to the credit of, or held for the account of, any 
person shall not be effectual to cause said bank or trust com- 
pany to recognize said adverse claimant unless it sees fit in 
the circumstance. Hozova v. Guaranty Trust Co. of New 
York, Supreme Court, 66 N. Y. Supp. (2d) 875. 

In its opinion, the court said: 

In two actions defendant has moved for an order pursuant to subd. 
5, Rules of Civil Practice, rule 106, for a dismissal of the complaint 
upon the ground that it appears on the face thereof that it does 
not state facts sufficient to constitute a cause of action. Except 
for names, amounts and certain details, the complaints in the two 
actions are substantially the same. In each case plaintiff asserts a 
claim to a portion of an account held by the defendant bank in the 
name and for the account of a foreign corporation whose name and 
address are Bata A. S. Zlin, Czechoslovakia. Plaintiffs claim in 
each case is based on an assignment, a copy of which is attached to 


NOTE—For similar decisions see B. L. J. Digest \(Fifth Edition) § § 389-471. 
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the complaint, executed by an attorney in fact. In each case plaintiff’s 
cause of action against the bank is based on allegations that the 
assignment was duly presented and filed with the bank and that, 
nevertheless, it refused to pay the sum assigned to the plaintiff. 

It is the defendant’s contention that under Section 134, subd. 5, 
of the Banking Law, the mere filing of an alleged assignment is not 
enough and defendant contends that where a plaintiff makes a claim 
to a deposit with the bank adverse to the depositor, the bank is not 
required to recognize the claimant unless the adverse claimant shall 
either procure a restraining order, injunction or other appropriate 
process against the bank or trust company from a court of competent 
jurisdiction in the United States in a cause instituted therein by him 
wherein the person to whose credit the deposit stands or for whose 
account it is held, is made a party and served with a summons. The 
defendant further contends that neither alternative was followed 
here and since each plaintiff claims that a right of action arose when 
the defendant refused to act on the alleged assignment, that the cause 
of action set forth in the complaint is faulty by reason of the fact 
that the defendant was not required to recognize a claim present- 
ed in the fashion outlined above and if the defendant was not required 
to recognize the claim, its refusal to do so does not give rise to a 
cause of action. 

Under a motion of this kind the court can consider the complaint 
and no matters outside thereof. Any objection or defenses that the 
defendant may have to the cause of action are not matters for con- 
sideration in dealing with the complaint but may be pleaded as the 


subject of an answer. Defendant’s assumption that the claim to — 


the deposit was adverse to the depositor may well be a matter of 
defense to be pleaded and established on the trial but it cannot be 
urged here because there is no claim of adversity in the complaint 
and it is not part of plaintiff’s burden to negative any such claim. 

A reading of the statute involved: “Notice to any bank or trust 
company of an adverse claim to a deposit of cash or securities stand- 
ing on its books to the credit of, or held for the account of, any 
person shall not be effectual to cause said bank or trust company 
to recognize said adverse claimant unless . . .” indicates that a bank 
or trust company is not required or not compelled to recognize such 
claim. It may or may not, as it sees fit in the circumstance. This 
option given to a defendant bank or trust company clearly means 
that unless the statute in full is complied with, the bank or trust com- 


pany may take advantage of it by way of defense but in no sense 

of the word does it invalidate plaintiff’s complaint in the instant 

action. : 
Accordingly, the motion to dismiss is denied. 


. 
- 
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BANKING DECISIONS | 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 
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Stolen Bearer Bond 





Chicago District Electric Generating Corporation v. Evans, Appellate Court 
of Indiana, 69 N. E. Rep. (2d) 627 





Circumstances which will justify an inference that the purchaser 
of a negotiable instrument acted in bad faith must be pointed and 
emphatic and must lead directly and irresistibly to that conclusion. 

In the instant case a negotiable bearer bond was stolen from its 
rightful owner, who promptly notified the issuing corporation of 
the loss. A record of “payment stopped” was made by the trustees 
and a duplicate bond was issued to the bonding company which 
presented an assignment of all interests therein from the original 
holder. Meanwhile a dealer of investment securities bought the 
bond in suit from a man with whom he had never done any business 
previously—a “fly-by-night broker’—whose name he never knew. 
The dealer, at the time, was doing considerable business with this 
type of broker who made a practice of buying tax anticipation 
warrants and other securities from school teachers and contractors 
who needed or wanted immediate cash. The purchase price was 
somewhat less than the market price. Later, the dealer who bought 
the bond learned that the bonds in the series had been called for 
payment. He thereupon presented his bond for payment to the 
trustees who were handling the redemption of the series. Payment 
was refused on the ground that that particular bond had already 
been paid. Actually, the duplicate issued in place of the stolen 
bond had been redeemed. The owner of the stolen bond sued the 
issuing corporation for payment. 


It was held that the corporation must pay the stolen bond 
despite the fact that the duplicate bond had already been redeemed. 
The bond is a negotiable instrument as defined by the law of the 
state and can be enforced against the maker by any holder in due 
course. The holder of a negotiable instrument who takes it before 
maturity, or its due date, for a valuable consideration, in the usual 
course of business, without notice of an infirmity in the instrument 
or defect in the title of the person negotiating same, is a holder in 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 639. 
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due course. To constitute notice of an infirmity in the instrument 
or defect in the title of the person negotiating the same, the person 
to whom it is negotiated must have had actual knowledge of the 
infirmity or defect, or knowledge of such facts that his action in 
taking the instrument amounted to bad faith. Circumstances in 
— case are not sufficient to show bad faith as a matter 
of law. 


Action by Charles Evans, Jr., against Chicago District Electric 
Generating Corporation to recover on a bearer bond. From a judg- 
ment for plaintiff, the defendant appeals. 

Judgment modified, and as so modified, affirmed. 

Richard P. Tinkham and John F. Beckman, Jr., both of Hammond 
(Louis L. Dent, of Chicago, Ill., of counsel), for appellant. 

Frank L. Greenwald, of Gary, and Eliot H. Evans, of Chicago 6, IIl., 
for appellee. 


CRUMPACKER, J.— The appellee is the owner and holder of a 
bearer bond in the principal sum of $1,000 executed by the appellant 
as one of a series of similar bonds evidencing a total debt of $15,000,000 
secured by a mortgage or trust deed to the Continental Illinois National 
Bank & Trust Company and Frank F. Taylor, trustee. Upon learning 
that the series of bonds, of which his was one, had been called for pay- 
ment by the appellant he presented said bond to the said trustees who 
refused to pay the same. He thereupon brought this suit, which is 
an action to recover on said bond, against the appellant as the maker 
thereof. In defense the appellant contends (1) that it has paid the 
bond sued on, and (2) that the appellee is not a holder thereof in due 
course because at the time he acquired said bond he had notice that 
it had been previously dishonored and that the title of the prior holder 
thereof was defective. 

The case was tried to the court upon these issues and resulted in 
a general finding for the appellee upon which judgment was entered 
in due course. The appellant predicates error on the overruling of its 
motion for a new trial which charges (1) the decision of the court is 
not sustained by sufficient evidence, and (2) the decision of the court 
is contrary to law. 

The transcript of the record presents no factual dispute. On the 
face of the bond in suit appears the following words: “This bond is one 
of the bonds issued and to be issued from time to time under and in 
accordance with and . . . all equally secured by an indenture of 
mortgage or deed of trust . . . dated September 1, 1930, given by 
the Company to the Continental Illinois Bank and Trust Company, 
as Trustee and Frank F. Taylor, as Co-Trustee, to which mortgage 
reference is hereby made for a description of the property mortgaged 
and pledged, the nature and extent of the security, the rights of the 
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holders of said bonds and of the Company in respect to such security 
and the rights of the Trustee under the mortgage . . . At the option 
of the Company and upon notice and in the manner and with the 
effect provided in the mortgage, any of all of the bonds of Series A, 
of which this is one, may be redeemed by the Company . - 


The mortgage above referred to contains the following provisions: 


“Article V, Section 3. Notice of redemption having been given as 
provided in Section 2 of this article, and a sum in cash sufficient to 
redeem the bonds so called for redemption having been deposited with 
the Trustee on or before the redemption date, the bonds so called, or the 
specified portions thereof, shall, on the date designated in such notice, 
become due and payable at said office of the Trustee at the redemption 
price stated in such bonds; . . 


“Article XII. . . . Bonds for the payment or redemption of which 
money shall have been set apart by or paid to the Trustee shall be 
deemed to be paid within the meaning of this article. 


“Article I, Section 13. . Upon receipt by the Company and the 
Trustee of evidence sitielienbens to them of the loss or destruction of any 
outstanding temporary or definitive bond hereby secured, and of in- 
demnity satisfactory to them, or in case of the mutilation of any such 
outstanding bond, upon surrender and cancellation of such bond and 
upon receipt of indemnity satisfactory to them, if requested, the Com- 
pany in its discretion may execute, and the trustee may authenticate 
and deliver, a new bond of the same series, maturity date and denomina- 
tion and of like tenor, and bearing the same issue number (to which the 
Trustee may add a distinguishing og in lieu of such lost, destroyed 
or mutilated bond, as the case may be. . 


The bond in suit was originally issued to the Farmers Mutual Auto- 
mobile Insurance Company of Madison, Wisconsin, who reported to 
the trustees, early in July, 1933, that it had been stolen and asked that 
payment thereof be stopped. A record of “payment stopped” was 
made by the trustees and in 1936 a duplicate bond was issued to the 
American Bonding Company who presented an assignment of all in- 
terest therein from the Farmers Mutual Automobile Insurance Com- 
pany, the original holder. This duplicate bond was issued pursuant 
to Article I, Section 13 of the mortgage as above set out and upon 
receipt of indemnity satisfactory to the trustee. It was identical to 
the original, including its serial number, but bore a secret mark so it 
could be distinguished therefrom. The entire issue was called for 
payment on January 9, 1939, and the trustees received from the appel- 
lant, some time prior thereto, a sufficient sum of money to pay the 
entire principal sum borrowed together with premium and interest to the 
call date. When this money was disbursed by the trustee the dupli- 
cate bond was paid upon presentation as the stolen original was still 
missing. 

From July 2, 1933, to September 9, 1933, the appellee was in the 
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investment securities business with offices at 11 South LaSalle Street, 
Chicago: Sometime during that period he bought the bond in suit 
from a man with whom he had never done any business previously— 
a “fly-by-night broker”’—whose name he never knew. The appellee, 
at the time, was doing considerable business with this type of broker 
who made a practice of buying tax anticipation warrants and other 
securities from school teachers and contractors who needed or wanted 
immediate cash. Before completing the transaction the appellee called 
a Chicago Bond house and learned that the market on the bond in con- 
troversy was “72 bid and 75 asked,” and thereupon bought it for cash at 
either 7014 or 71%. 


On September 9, 1933, he borrowed $10,000 from one Simms Mc- 
Guire on his promissory note and posted this bond with others as 
collateral security therefor. During the course of the years that followed 
he reduced this loan to $1,000 and in September, 1943, he learned for 
the first time that the bond in question had been called and he thereupon 
suggested to McGuire that he present it to the trustees for payment 
and use the money to pay the balance of his note. This McGuire did 
but the bond was returned to him unpaid with a letter from the Con- 
tinental Illinois National Bank and Trust Company, one of the trustees, 
a part of which we quote as follows: “When the bonds of this issue 
were called for redemption funds were deposited with us by the 
corporation for the payment of the new bond issued upon the filing 
of the bond of indemnity. That bond has been surrendered and paid 
and, accordingly, no funds are on deposit for the payment of the bond 
you hold.” 


The appellee shortly thereafter paid the balance due on his note 
to McGuire and the bond was returned to him and is now in his pos- 
session. 

In support of its claim of payment the appellee asserts that ac- 
cording to the express terms of the mortgage under which the bond sued 
upon was issued, the trustees were constituted the bondholders’ agents 
and not the agents of the maker and mortgagor, so that the appellant, by 
paying to said trustees on redemption the principal amount of its loan in 
full together with the premium and interest to the call date, fully 
discharged its liability on the bond in suit. 

Three principles of law, pertinent to the question, are definitely 
established in Indiana and in other jurisdictions to the extent that 
they may be considered general rules: (1) When one buys a bond which 
states on its face that it is one of a series secured by a certain mortgage 
to which reference is made for a definition of the rights of the parties, 
such purchaser is charged with notice of the terms of such mortgage 
as effectively as if such terms were written into the bond itself. (2) 
Under the circumstances described in (1) the provisions of the bond 
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and the mortgage constitute the bondholders’ contract with the maker 
and if the mortgage appoints a trustee who is specifically authorized to 
accept payment for the bondholders, such trustee is the agent of the 
bondholders and not the maker. (3) The payment of the indebtedness 
evidenced by a series of bonds to a trustee who is acting as the agent 
of the bondholders operates as payment to the bondholders and the 
obligation of the maker is discharged. Commercial Credit Co. v. Sey- 
mour Nat. Bk., Adm’r, 1938, 105 Ind. App. 524, 15 N.E.2d 118; Morley 
v. University of Detroit, 1934, 269 Mich. 216, 256 N.W. 861, 96 A.L.R. 
1217; Crosthwaite v. Moline Plow Co., 1924, D. C., 298 F. 466; Hall v. 
Goldsworthy, 1932, 136 Kan. 247, 14 P. 2d 69; Allan v. Moline Plow Co., 
8 Cir., 1926, 14 F. 2d 912; Manchester v. Sullivan, 1930, 112 Conn. 223, 
152 A. 134; Will of Church, 1936, 221 Wis. 472, 266 N. W. 210. 

When we apply these principles of law to the bond in suit and its 
mortgage security it is apparent that the Continental Illinois National 
Bank and Trust Company and Frank F. Taylor, Trustees, were the 
appellee’s agents for the purpose of receiving payment on the bond he 
holds and the unqualified and unrestricted payment by the appellee of 
its full indebtedness to such agents would finally and completely dis- 
charge its obligations to its bondholders, including the appellee. 

The appellee concedes this but contends that there is evidence in the 
record tending to prove that when the appellant redeemed the series of 
bonds, of which his is one, it directed the trustees to pay his portion of 
said redemption money to the holder of the duplicate bond and not to 
him and that the court so found the fact to be. Therefore, says the 
appellee, the trustees, as his agents, never received any money in dis- 
charge of the appellant’s obligation to him. This contention, as far as 
the facts are concerned, rests solely upon the excerpt from the trustee’s 
letter of December 2, 1943, to McGuire which we have heretofore set out. 

The competency of this letter for any purpose in connection with 
this law is extremely doubtful. It is purely the statement of one of the 
trustees who was not the agent of the appellant and nowhere does it 
appear that such trustee was authorized to speak for the appellant in 
the matter. As far as the appellant is concerned this letter appears to 
be mere hearsay and of no binding force but it was admitted in evidence 
without objection and, waiving its competency, it does have probative 
value. 

It is well settled in this state that: “A party who permits incompetent 
evidence on a material issue to be introduced without objection cannot 
be heard to say on appeal that it should not be considered in determining 
if the finding is supported by the evidence. Its probative value, when 
so admitted, is for the court or jury to determine, notwithstanding such 
evidence might have been excluded if proper and timely objection had 
been made. This rule has been applied to hearsay and secondary 
evidence, as well as to evidence rendered incompetent for other reasons.” 
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Klingler v. Ottinger, 1939, 216 Ind. 9, 17, 22 N. E. 2d 805, 809. See also 
Suit v. Hershman, 1918, 66 Ind. App. 388, 391, 118 N. E. 310; Riehl v. 
Evansville Foundry Association, 1885, 104 Ind. 70, 3 N. E. 633; Metro- 
politan Life Ins. Co. v. Lyons, 1912, 50 Ind. App. 534, 98 N. E. 824; 
Wagner v. Meyer, 1913, 53 Ind. App. 223, 101 N. E. 397; Buttz v. Warren 
Mach. Oo., 1914, 55 Ind. App. 347, 103 N. E. 812. 

Such being the law we are constrained to conclude there is evidence 
in the record supporting the court’s finding that the appellant directed 
the trustees to disburse the redemption money to the exclusion of the 
appellee, and that brings in question the legal effect of its so doing. 

The appellant owed but one debt, $1,000 of which was evidenced by 
two instruments, i. e., the original bond and the duplicate thereof. The 
trustees were the agents of the holders of both instruments for the 
purpose of receiving payment and had the appellant paid the redemption 
money to such agents without directions as to its disbursement between 
the two claimants, it would have thus discharged its obligation to both 
and the responsibility for proper disbursement would have rested upon 
the trustees. But when the appellant deposited money with the trustees 
to the credit of one claimant exclusively it is clear that such trustees, as 
the agents for the other claimant, received nothing for their principal 
and a defense of payment, predicated upon the theory of agency, must 
fall. 

The appellant next insists that the evidence discloses, as a matter of 
law, that the appellee did not act in good faith in purchasing the bond 
in suit and therefore is not a holder in due course. It is undisputed that 
this bond was stolen from the rightful owner early in 1933, and, as a 
matter of law, no one could acquire title thereto based on that event. 
The bond, however, is a negotiable instrument as defined by the law of 
this state and can be enforced against the maker by any holder in due 
course. Sec. 19-407, Burns’ 1933. The holder of a negotiable instrument 
who takes it before maturity, or its due date, for a valuable considera- 
tion, in the usual course of business, without notice of an infirmity in 
the instrument or defect in the title of the person negotiating same, is a 
holder in due course. Rainier v. LaRue et al., 1925, 83 Ind. App. 28, 
147 N. E. 312. “To constitute notice of an infirmity in the instrument 
or defect in the title of the person negotiating the same, the person to 
whom it is negotiated must have had actual knowledge of the infirmity 
or defect, or knowledge of such facts that his action in taking the 
instrument amounted to bad faith.” Sec. 19-406, Burns’ 1933. 

The appellant concedes that the appellee bought the bond in suit 
for a valuable consideration, before its maturity, in the usual course of 
his business and without actual knowledge that it had been stolen from 
the true owner. It is urged, however, that because the appellee, an 
experienced bond broker, took the bond from a “fly-by-night dealer” 
whom he had never seen before and whose name he does not know, at 
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a price slightly below the market, his action in taking the instrument 
amounted to bad faith. We do not think these facts are sufficient to 
show bad faith as a matter of law. Circumstances which will justify an 
inference that the purchaser of a negotiable instrument acted in bad 
faith must be pointed and emphatic and must lead directly and 
irresistibly to that conclusion. As best the facts in the present case 
disclose nothing more than circumstances calculated to awaken suspicion. 
That is not enough. First Nat. Bank, etc. v. Garner, 1918, 187 Ind. 391, 
118 N. E. 813, 119 N. E. 711. 

The court in its final judgment allowed the appellee attorney’s fees 
in the sum of $250. This was error. Neither the bond sued upon nor 
the mortgage provides for the allowance of attorney’s fees to a bond- 
holder and unless such provision is specifically made therein they cannot 
be allowed. Gavin v. Miller, 1944, 222 Ind. 459, 54 N. E. 2d 277. 

The appellee is ordered to remit the attorney’s fees allowed by the 
judgment and upon so doing said judgment is hereby affirmed. 


Interest Payments Credited on Note by Payee Bank 
Without Maker’s Knowledge or Consent 





Fairfax National Bank v. Burt, Supreme Court of Oklahoma, 173 Pac. 
Rep. (2d) 417 





A credit on a note in order to operate to toll the statute must be 
a voluntary payment and a payment made by and with authority 
from the person sought to be charged. 

In the instant case interest payments were credited on the note by 
payee bank with money from the account of the maker in the bank. 
Maker contended and established such contention by her evidence 
that these interest payments so credited on the notes were not 
voluntary payments made by her; that she had a small account in 
the bank at that time and that the bank charged her account with 
such interest payments and credited the same on the note without 
her knowledge and consent. It was held that the interest payments 
did not toll the five-year limitation statute since a credit on a note, 
in order to toll the statute, must be voluntary and made by or 
with authority of person sought to be charged. 


Action by Myrtle Colombe, receiver for the Fairfax National Bank, 
against Genevieve Maher Burt to recover on a note, wherein defendant 
interposed a defense consisting of a plea of failure of consideration and 
a plea of limitation. From a judgment in favor of the defendant, the 
plaintiff appeals. 

NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1406. 
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Judgment reversed and cause remanded for a new trial. 

Floyd O. Yarbrough and D. B. Horsley, both of Pawhuska, for 
plaintiff in error. 

J. C. Cornett, of Pawhuska, for defendant in error. 


PER CURIAM.—This is an action brought by Myrtle Colombe, 
receiver for Fairfax National Bank, against Genevieve Maher Burt, to 
recover on a promissory note. The defense consisted of a plea of 
failure of consideration and plea of limitation. The trial was to a 
jury resulting in a verdict and judgment in favor of defendant. At 
the conclusion of the evidence plaintiff moved the court for a directed 
verdict and also requested the court to instruct the jury that under the 
evidence plaintiff’s cause of action was not barred by limitation. Both 
of these motions were overruled and such rulings are now assigned as 
error. 


We shall first consider the question of limitation. The note in 
question was executed March 8, 1934, and matured September 8, 1934. 
The action was filed October 27, 1942. In the absence of any payments 
being made on the note an action thereon was barred within five years 
after September 8, 1934. There appears an endorsement on the note 
of a payment of $95 alleged to have been made July 19, 1937. The 
action, however, was not brought within five years after this alleged 


payment. There were also several interest payments credited on the 
notes the last of which purports to pay the interest up to and including 
November 24, 1937. Defendant contends and established such con- 
tention by her evidence that these interest payments so credited on the 
notes were not voluntary payments made by her. She testified that 
such credits were placed on the note by plaintiff bank; that she had a 
small account in the bank at that time and that the bank charged her 
account with such interest payments and credited the same on the note 
without her knowledge and consent. Plaintiff in its testimony admitted 
that these credits were so made. It is defendant’s contention that 
since the interest payments endorsed on the note were not voluntary 
payments by her, made without her knowledge and consent, that such 
payments will not operate to toll the statute. 12 OS.1941 § 95. The 
court in its instructions so told the jury and we think this instruc- 
tion correctly states the law. A credit on a note in order to operate 
to toll the statute must be a voluntary payment and a payment 
made by and with authority from the person sought to be charged. 
Eichman v. Culver, 169 Okl. 495, 37 P.2d 640; Street v. Moore, 172 
Okl. 336, 45 P.2d 73. Under these authorities the interest payments 
endorsed upon the note did not operate to toll the statute. 

Plaintiff, however, contends that the defendant was absent from the 
state when its cause of action accrued and remained absent during 
all of the time between such date and the date of the filing of the suit 
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except for periodical visits within the state. The evidence supports 
this contention. Defendant admits that she was a nonresident of the 
state at the time of the accrual of the cause of action but alleges that 
she made frequent trips and visits into the state between 1937 and the 
date of filing the suit; that the plaintiff bank had knowledge of her 
presence within the state and had numerous opportunities to serve 
summons upon her and that by reason of such trips within the state 
the statute of limitations, continued to run. She, however, testified 
that the times of her temporary presence within the state did not in the 
aggregate equal five years or the period of limitation. It is the contention 
of plaintiff that in order that the temporary presence of plaintiff within 
the state should operate to keep the statute in motion it is necessary 
that the times she was present in the state in the aggregate should equal 
the period of limitations. 12 O.S. 1941 § 98. This contention must be 
sustained. In the case of Gibson v. Simmons, 77 Kan. 461, 94 P. 1013, 
the Supreme Court of Kansas said: “Before a debtor who is absent from 
the state when a cause of action accrues against him, and who makes 
temporary or occasional visits to the state during the period of limita- 
tion, can set up a bar of the statute, the times of his temporary presence 
in the state must aggregate the statutory period.” See, also, Latson 
v. McCollom, 192 Okl. 48, 134 P.2d 130; Electric Supply Co. v. Garland, 
188 Okl. 21, 105 P.2d 758, 759; Knupp v. Hubbard, 130 Okl. 111, 265 
P. 133; Gilliland v. Snedden, 195 Okl. 601, 159 P.2d 734. 

Under the evidence in this case and the law applicable thereto the 
judgment cannot be sustained on the theory that the plaintiff’s cause 
of action was barred by limitation. 

Plaintiff also contends that the evidence was insufficient upon which 
to submit the question of failure of consideration to the jury. On this 
issue the evidence shows that on the 18th day of February, 1931, Harold 
Burt borrowed the sum of $2,500 from plaintiff bank and executed his 
note therefor; that the money was borrowed for the use and benefit of 
his father, H. G. Burt, since deceased, and who was the husband of 
defendant and that the money was deposited in plaintiff bank to the 
credit of defendant. The evidence however shows that the money was 
not deposited for her use and benefit but was deposited for the use 
and benefit of her husband, H. G. Burt. It is also shown that at the 
time the money was borrowed by Harold Burt and the note executed 
he held a note against J. C. Smith which was secured by chattel mort- 
gage and that he assigned this note and mortgage to the bank as 
additional collateral security. H. G. Burt died February 4, 1932, 
leaving a balance due on this note in the sum of $1,730.64. Shortly 
after his death the bank started proceedings to foreclose this mortgage 
and advertised the mortgaged property for sale. Plaintiff offered 
evidence tending to prove that defendant upon ascertaining that the 
property had been advertised for sale made an offer to the bank to 
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purchase the property at the sale for the sum of $1,730.64, the balance 
due and owing on the original note by her deceased husband; that the 
bank accepted such offer and the property was then sold to the defend- 
ant for such sum and she executed a note in the sum of $1,730.64 in 
payment thereof; she thereafter made several payments on the note 
which reduced her indebtedness to $1,500; that a renewal note in that 
amount was then executed by her; that she made several payments on 
this note and reduced the amount to $1,294 and executed a renewal 
note in that amount and that she thereafter made additional payments 
reducing the balance due to the sum of $645; that on the 8th day of 
March, 1934, she executed a note in that sum to take up the balance 
due on the original note which note is the note sued upon herein. 

The defendant by her testimony admitted the execution and delivery 
of the $1,730.64 note. She however denied that the note was executed 
in consideration of purchase of the mortgaged property. She denied 
that she ever agreed to or did purchase_the property. She admitted 
however that she obtained possession of the property and sold a portion 
thereof and applied the proceeds in payment of the various payments 
made on the note; she admitted that she renewed the notes as testified to 
by plantiff’s witnesses and admitted that the $645 note sued upon was 
executed to take up the balance due on the original note. She however 
testified that she agreed to and did execute the original note and upon 
the agreement and promise on the part of the bank to transfer and 
deliver to her the $2,500 note executed by Harold Burt for the use and 
benefit of her deceased husband; that the bank failed and refused to 
deliver to her such note; that the consideration for the execution of 
the note therefore failed. This is substantially all the evidence offered 
on the question as to the failure of consideration. It is the contention 
of plaintiff that this evidence is wholly insufficient to establish a failure 
of consideration and this question should therefore not have been sub- 
mitted to the jury. It is its contention that since defendant by her 
own evidence has admitted the execution of the various notes, even 
though the consideration for the original note was the transfer and 
delivery of the $2,500 note originally executed by Harold Burt, she 
thereby waived the delivery of such note and waived any defense that 
she might have had as to the failure of consideration for the original note. 
In support of this contention counsel cite Nease v. National Bank of 
Commerce, 174 Okl. 270, 50 P.2d 312 and Moran v. Security Bank & 
Trust Co., 181 Okl. 181, 72 P.2d 814. In the case last above cited we held: 
“One who gives a note in renewal of another note, with knowledge at 
the time of a partial failure of the consideration for the original note, 
waives such defense and cannot set it up to defeat a recovery on the 
renewal note.” 

Counsel for defendant in his brief does not controvert the correctness 
of this proposition nor does he contend that the evidence was sufficient 
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to take the case to the jury on the question of failure of consideration 
under the theory upon which his case was presented and tried. He 
has however wholly abandoned such theory and presents his case on 
appeal on an entirely different and inconsistent theory. Counsel in his 
brief now urges that the note sued upon was not a renewal note, was 
not given to take up the balance due on the original note, but contends 
that it was a new and independent note, that defendant owed the bank 
nothing at the time the note was executed; that the records show the 
original obligation had been fully paid and discharged at the time; that 
defendant received no new consideration for the execution of such 
note and that he, therefore, has proven and established his defense of 
failure of consideration and the judgment should be affirmed on such 
theory. In support of this contention he relies on the testimony of 
defendant to the effect that she received no money or anything of value 
at the time she signed the note in question and certain evidence of 
Myrtle Colombe, a former employee and receiver of the bank. This 
witness after testifying to the execution of the $1,730.64 note testified 
that by various payments the note was finally reduced to $1,294; that 
thereafter defendant borrowed other amounts on her own account from 
the bank and executed her individual notes therefor; that various pay- 
ments were made and credited on these notes as well as on the $1,294 
note; that on the 8th day of March, 1934, the date of the execution 
of the note sued upon, there was a balance due on the entire account 
between defendant and plaintiff bank in the sum of $1,784.52; that 
defendant then paid on that date $850, $666.67, $785, $100 and another 
$100, which payments aggregate the sum of $1,784.52, balance then 
due, which payments balanced the account; that she then executed a 
note in the sum of $645, the note in question. This evidence defendant 
contends conclusively sustains his contention that defendant owed 
plaintiff bank nothing at the time she signed the note. This evidence 
apparently lends some support to defendant’s contention but we do 
not think it conclusively sustains such contention. The evidence does 
not show how these payments were made except that $650 was paid 
by check given by defendant on a bank in Winfield, Kansas, but as to 
how the other payments were made the evidence does not disclose. 
These various payments and credits are shown by ledger sheet Exhibit 
4. An examination of this ledger sheet discloses that on the 8th day of 
March, 1934, the date the note in question was executed defendant 
still owed plaintiff bank a balance of $850 on the $1,294 note. Counsel 
for plaintiff urges that the credit given defendant on the ledger sheet 
for payment of $850 consisted in part of the note of $645 executed by 
defendant on March 8, 1934, and that such amount represented in truth 
and in fact a balance still remaining due and owing by the defendant on 
the original note executed by her. There is however no evidence 
contained in the record which definitely sustains such contention. 
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Notwithstanding the plausibility of the argument now urged in 
behalf of defendant in this respect we do not think the judgment 
should be sustained on this theory. If the case is to be decided 
on this theory it should be tried on such theory and plaintiff should 
be given a day in court to defend against such issue. In this con- 
nection it must be noted that defendant herself testified that the 
note in question was given to take up a balance due on the original 
note. In view of this testimony plaintiff might well have deemed it 
unnecessary to enter into a detailed explanation or analysis of the 
various credits which were given and placed upon the ledger sheet in 
order to balance the account. Had this theory been presented by 
defendant at the trial plaintiff might then have shown as it now con- 
tends that the $645 note here involved formed at least in part a basis 
for the credit of $850 given to defendant on the account and thus 
might have conclusively shown that the $645 note was executed by 
defendant to take up the balance due on the original note. 

If on the other hand defendant in fact owed plaintiff nothing at the 
time she executed the note in question and executed the same under the 
mistaken belief that she still owed plaintiff a balance in that amount 
she should not be required to pay the same. 

Taking into consideration the entire record we think justice will be 
done by reversing the judgment and remanding the cause for a new trial. 


Rights of Accommodation Party on Promissory 
Notes 


Schram v. Spivack, U. S. District Court, Michigan, 68 Fed. Supp. 451 


In this case judgment was entered against both accommodation 
party and party accommodated on certain promissory notes. It was 
not joint in form. The accommodation party paid the amount of the 
judgment and obtained an assignment of the judgment from the 
plaintiff. The assignee of the judgment is presently attempting to 
collect it by process in accordance with the existing Michigan state 
practice. It was held that the accommodation party was entitled to 
enforce the judgment against the party accommodated. 

Although several parties to any bill or note are sued thereon in 
one action in Michigan, their rights and responsibilities, between 
each other, remain the same. 

In Michigan, the liability of the maker and the endorser of a 
note is not joint but several. Where a party, such as in this case, 
signs negotiable instruments as maker, without receiving value there- 
for and for the purpose of lending his name to some other person, he is 


NOTE—For similar decisions see B.L.J..Digest (Fifth Edition) § 26. 
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an accommodation party, and, as between himself and the party 
accommodated, he is only secondarily liable, and, upon payment of 
the liabilty, is entitled to be exonerated by the party accommodated. 


Action on a note by B. C. Schram, receiver of the First National 
Bank, Detroit, against Daniel Spivack and Abe Carr, wherein a judg- 
ment was obtained against both defendants. Daniel Spivack paid the 
amount of the judgment in exchange for an assignment of the judgment. 
Abe Carr files a petition for an order declaring the judgment satisfied. 

Petition overruled. 

Robert S. Marx and Lawrence I. Levi, both of Detroit, Mich., for 
plaintiff. 

Jacob & Muller, of Detroit, Mich., for defendant Spivack. 

Bernstein & Bernstein, of Detroit, Mich., for defendant Carr. 


LEDERLE, D. J.—1. This case is presently before the court for 
discussion on the petition of defendant Abe Carr, also known as Abra- 
ham Carr, for an order declaring the judgment herein satisfied. The pe- 
tition was sworn to by defendant Carr, and was predicated upon the 
theory that the liability and judgment herein were joint against said 
defendant and his co-defendant, Daniel Spivack, being based upon 
promissory notes signed by Spivack, as maker, and Carr, as payee- 
endorser, and that defendant Spivack having paid the amount of the 
judgment in exchange for an assignment of the judgment, this operated 
as a payment and discharge of such judgment, rendering the assignment 
a nullity. 

2. This petition was answered by an affidavit of defendant Spivack 
to the effect that the promissory notes had been made for the sole benefit 
and accommodation of defendant Carr, and that defendant Spivack had 
received no value, consideration or benefit in connection therewith. 

3. Thereupon, defendant Carr filed a second affidavit, in which he 
claimed that the notes had been given for the sole benefit and accommo- 
dation of defendant Spivack, with value, consideration or benefit to de- 
fendant Carr, and that the proceeds had been used as defendant Spi- 
vack’s contribution as a partner with defendant Carr in a business known 
as Superior Collar Company. 

4. A hearing was held in open court, at which witnesses were sworn 
and exhibits introduced. Both defendants testified that the underlying 
notes were accommodation paper, but their testimony was diametrically 
opposed as to which of them had been the party accommodated. De- 
fendant Spivack also testified as to attempts to get defendant Carr to 
satisfy the obligation, and, in particular, that on a recent occasion de- 
fendant Carr had admitted the liability as his and agreed to discharge 
it, which testimony was neither contradicted nor challenged. 

5. The judgment was entered herein on May 17, 1941, against both 
defendants, for $1,103.99, It was not joint in form, nor did the pleadings 
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claim a joint liability. This suit was a revival of a former judgment 
entered August 6, 1930, in case number 153,260 in the Circuit Court for 
Wayne County, Michigan, which judgment ran against both defendants, 
but was not joint in form. This former judgment was based upon two 
promissory notes, of which defendant Spivack was maker and defendant 
Carr the payee and endorser. They were made and discounted in De- 
troit at the Peoples Wayne County Bank, predecessor of plaintiff bank. 
One was dated January 2, 1930, in the amount of $70, and was payable 
8 months after date. The other was dated February 5, 1930, in the 
amount of $550, and was payable 3 months thereafter. 

6. The aforesaid notes were the final of a series of renewals of former 
notes for larger amounts. The original notes and all renewals were given 
for the sole accommodation and benefit of defendant Carr, with no 
benefit, value or consideration being received by defendant Spivack, 
who merely lent his name to defendant Carr. 

7. The judgment herein is now owned by the defendant Spivack by 
assignment from First Liquidating Corporation, dated October 17, 1944, 
which corporation had received an assignment of the judgment from the 
plaintiff on December 31, 1943. The liability of defendant Carr on such 
judgment has not been paid, satisfied or discharged. Defendant Spivack, 
as assignee of the judgment, is presently attempting to collect it by 
process in accordance with the existing Michigan state practice. 

It follows that the judgment herein is still valid and subsisting 
against defendant Carr, that defendant Spivack presently owns the 
judgment by assignment and is entitled to enforce it against defendant 
Carr, and an order is being entered simultaneously herewith, overruling 
petition for order declaring the judgment satisfied. 


Bank Not Liable for Fraud of Officers in Sale of Stock 


First and American National Bank of Duluth v. Conley, Supreme Court of 
Wisconsin, 24 N. W. Rep. (2d) 873 


In selling stock owned by itself, a bank is bound by the fraud 
of its agents just as any other principal is bound by the fraud of its 
agents if it accepts the benefit of their fraud. But where the stock 
sold is not owned by the bank itself, there is no responsibility on the 
part of the bank for the frauds or conspiracies entered into by its 
officers in the sale of stock. 


Action by the First and American National Bank of Duluth against 
John A. Conley. From an order entered January 28, 1946, sustaining a 


NOTE—For similar decisions see B. L. J. Digest(Fifth Edition) §§ 1077, 1125. 
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demurrer to the answer and counterclaims of the defendant the de- 
fendant appeals. The facts are stated in the opinion. 

Rogers & Owens, of Portage, for appellant. 

Hill, Dithmar & Greenhalgh (Hill, Miller & Hill, all of Baraboo, of 
counsel) , for respondent. 


FOWLER, J.—The plaintiff sued on a promisory note due in Janu- 
ary, 1932, executed by the defendant to the plaintiff. The defendant 
set up in his answer the six year statute of the state of Minnesota, 
M.S.A. Sec. 541.05, of which he alleges he is a resident, and the six year 
statute of Wisconsin, St. 1945, Sec. 300.19. There is no attack on this 
defense. 

The plaintiff demurs to a “further defense” set up in the answer 
consisting of fraudulent representations and participation in a conspiracy 
to defraud the defendant by the plaintiff bank on the ground that it 
does not state facts sufficient to constitute a defense. The plaintiff also 
demurs to a “further defense” on the ground that it does not state facts 
sufficient to constitute a defense to the plaintiff's cause of action by way 
of “set-off” or “recoupment.” The plaintiff also demurs to two counter- 
claims interposed by defendant, on the ground that they do not state 
facts sufficient to constitute causes of action. 

The first of these counterclaims is based on allegations of fact as to 
fraudulent representations and conspiracy for which he claims $2,500 
damages. The second states the same facts which are realleged as basis 
of the first counterclaim and alleges that defendant was a poor man 
and could not afford to be “duped and defrauded” out of any “substantial 
sum” of money; that knowing the defendant’s “condition” the plaintiff 
“maliciously and vindictively participated in a conspiracy to defraud 
and deceive him and to oppressively take his property from him; and 
that thereby defendant was caused worry and mental anguish” to his 
damage of $10,000. It is alleged that the fraudulent acts alleged were 
not discovered by defendant until March 1939, whence the causes of 
action involved in the counterclaims are not barred by the statutes of 
limitation. 

It appears from the allegations of the answer other than the defense 
of the statutes of limitation that the note in suit is a renewal of an 
amount due and unpaid by the terms of an original note, which was 
executed by defendant to the plaintiff for a loan made by plaintiff to 
defendant to enable defendant to pay the purchase price of stock in a 
mining company which defendant bought. The court entered an order 
sustaining the demurrer to the counterclaims to the defenses of “set-off” 
and “recoupment” interposed to the plaintiff’s action on the ground 
that “they do not state facts sufficient to constitute a cause of action 
or defense.” The reason given by the trial court for this ruling is, in 
effect, that a national bank can only act through its officers and is not 
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responsible for their frauds or conspiracies entered into by them in the 
sale of stock. De Swarte v. First Nat. Bank of Wauwatosa, 188 Wis. 455, 
206 N.W. 887; Bank of Quapaw v. Flint, 97 Okl. 181, 233 P. 624. This 
is correct unless the stock sold is owned by the bank itself. In selling 
stock owned by itself a bank is bound by the fraud of its agents just 
as any other principal is bound by the fraud of its agents if it accepts 
the benefit of their fraud. The answer is barren of allegation that the 
stock bought by the defendants belonged to the bank. It alleges that 
the bank owned some stock of the mining corporation, but does not 
allege that any of the stock bought belonged to the bank. The de- 
defendant’s pleadings aver that the frauds alleged were committed by the 
bank but this under the facts alleged is not an allegation of fact but one 
of law which is not admitted by the demurrer. 

The appellant cites 7 Michie, Banks and Banking, 280, par. 160, and 
three Mississippi cases there cited in support of the text, to the proposi- 
tion that banks are liable in actions for deceit. These cases are not in 
conflict with what is above stated, as the securities there involved which 
were sold were owned by the bank. Smith v. First Nat. Bank of Cassel- 
ton, N.D., 8 Cir., 268 F. '780, is cited in the brief to the same point, but 
that decision is to the effect that the bank held itself out as having for 
sale the securities involved and selling them through its president and 
which the president of the bank by fraudulent representations induced 
the plaintiff to purchase. There are no allegations in the instant answer 
or counterclaims to bring the case within the rule of that case. 


It is suggested in the brief of defendant that a bank is responsible 
for damages resulting from fraud of its officers in making loans. This 
is true when the bank is the loanee. But here the bank is the loanor. To 
constitute a defense or cause of action in a case wherein the bank was 

.loanor the answer would have to allege that the fraud of its officers 
caused the defendant to borrow the money and that the borrowing of 
the money caused him damage. We do not discover in defendant’s 
pleadings any allegations that the fraud of the bank’s officers caused 
the defendant to borrow the money from the bank or that borrowing 
the money from the bank caused him any damage. Moreover it is plain 
from the allegations of the defendant’s pleadings that all damage alleged 
as sustained by the defendant was caused by the fraud perpetrated in 
selling the stock, and for that as above stated the bank is not respon- 
sible for fraud of its officers unless it owned the stock sold. 

The defendant complains that the order of the court is erroneous 
because it does not pass upon his contention that he alleges in his coun- 
terclaims facts that show that his counterclaims are not barred by the 
statutes of limitation. It appears from the foregoing that the trial court 
correctly sustained the demurrers to the counterclaims on the ground 
that they do not state facts sufficient to constitute counterclaims. This 
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being correct it was unnecessary to rule whether the statute of limita- 
tion barred the counterclaims. 

Besides being set up in the answer as complete defense to plaintiff’s 
cause of action the alleged facts of fraud and conspiracy are interposed 
as constituting the partial defenses of “set-off” and “recoupment.” As 
those facts do not constitute a counterclaim there can not be any re- 
covery against the plaintiff to set off against its judgment if it gets one. 
For the same reason there can be no recoupment. As there can be neither 
set-off nor recoupment it is immaterial whether the statutes of limitation 
bar those defenses. 

It follows that the defendant is not prejudiced because the trial court 
did not pass upon the effect of the statutes of limitation upon defendant’s 
counterclaims and defenses. 

The order of the county court is affirmed and the cause is remanded 
for further proceedings. 


Bank’s Right to Offset Indebtedness by Application 
of Mortgagor’s Credit on Deposit in Bank 


Nelson v. Bank of America Nat. Trust & Savings Assn., District Court of 
Appeal, California, 173 Pac. Rep. (2d) 322 


Where securities for chattel mortgage on boat have been ex- 
hausted by foreclosure and sale, and a balance of the indebtedness 
remains unpaid, a bank has the right to offset the unpaid balance of 
the then unsecured debt by application of the debtor’s credit on 
deposit in the bank. 

In the present case, before this suit was commenced, the bank 
foreclosed the chattel mortgage given to secure the note of plain- 
tiff and sold the boat under the terms of the mortgage for $2,300. 
That sum, less the costs of sale, was applied to the payment of the 
note, leaving an unpaid balance due to the bank in excess of $1,200. 
The mortgage security was thereby exhausted. The unpaid balance 
on the note was not then secured. The bank therefore properly 
“8 plaintiff’s deposit of $1,200 toward paying that unsecured 

alance. 


Appeal from Superior Court, Del Norte County; Samuel F. Finley, 
Judge. 

Suit in assumpsit by William F. Nelson against the Bank of America 
National Trust & Savings Association, a national banking association, 
to recover the amount of a deposit credit in the defendant’s bank, 
wherein defendant set up a counterclaim for balance due on plaintiff’s 
mortgage note. From an adverse judgment, the plaintiff appeals. 


NOTE—For swmilar decisions see B.L.J. Digest (Fifth Edition) § § 771-1256. 
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Judgment affirmed. 

G. H. Van Harvey, of San Francisco, for appellant. 

G. D. Schilling, and R. I. McCarthy, both of San Francisco, for 
respondent. 


THOMPSON, J.—The plaintiff had a deposit credit in the defend- 
ant’s bank at Crescent City of $1,200. The bank held his matured note ° 
for $2,500 and accrued interest, secured by chattel mortgage on an ocean 
fishing boat. The bank sold the boat under the terms of the mortgage 
and applied the $1,200, pursuant to Section 3054 of the Civil Code, to 
the payment of the balance due on the note. Plaintiff sought to withdraw 
his deposit of $1,200, which was refused by the bank. Plaintiff brought 
this suit in assumpsit against the bank for said sum of $1,200. The com- 
plaint also alleged conversion of the money by the bank. The defendant 
answered, denying its indebtedness to plaintiff and setting up its counter- 
claim of the balance due on plaintiff’s note. The court rendered judg- 
ment against plaintiff to the effect that he is entitled to nothing by his 
action for the reason that defendant was not indebted to him in any 
sum whatever. From that judgment plaintiff has appealed. 


The appellant contends that the bank was not authorized to apply 
his deposit of $1,200 to the payment of his matured note for the reason . 
that the note was secured by chattel mortgage on the boat, and that 
plaintiff's attorney in fact was without authority to consent to the bank’s 
application of the deposit to the debt, or to enter into a subsequent 
contract for the repurchase of the boat. 


The defendant conducted a banking business in Crescent City. The 
plaintiff had on deposit in the bank the sum of $1,200. May 7, 1938, 
plaintiff executed and delivered to the bank his promissory note, payable 
May 6, 1939, for $2,500 with interest at 7% per annum payable quar- 
terly, secured by a chattel mortgage on an ocean motor boat named 
“Roamer.” On account of default in payment of the note, the bank 
sold the boat under the terms of the mortgage for $2,300. The bank 
purchased the boat at that sale. There still remained unpaid on the 
note, including the costs of the sale, an amount in excess of $1,200. 
The bank then applied plaintiff's deposit in the bank of $1,200, under 
Section 3054 of the Civil Code, toward the satisfaction of that unpaid 
balance of indebtedness. The evidence shows that, on April 23, 1943, 
there was due to the bank on account of said loan, the aggregate sum of 
$3,731.65. 


The plaintiff had moved to Napa, California, where he resided in 
1948. About April 1, 1943, on account of default in payment of the 
note, the defendant demanded prompt payment thereof, and after notice 
of default the foreclosure and sale of the boat was set for April 16th 
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of that year. In the meantime, about April 7th, plaintiff demanded pay- 
ment of his deposit of $1,200, which was refused. The appellant em- 
ployed John L. Childs, an attorney at Crescent City, to represent him 
in the transaction, and executed to him a power of attorney for that 
purpose. Childs promptly conferred with the manager of the bank, 
who insisted on prompt payment of the note, but agreed to and did 
continue to April 23rd the foreclosure and sale of the boat. The bank 
manager asserted the right to apply plaintiff’s deposit of $1,200 on pay- 
ment of any balance remaining unpaid on the bank’s secured note, after 
foreclosure and sale of the boat. Childs told the manager of the bank 
of his power of attorney from plaintiff. On April 22, 1943, the bank 
and Childs, as attorney in fact of plaintiff, executed a conditional agree- 
ment, by the terms of which it was assumed the foreclosure and sale 
would proceed on the following day, but that, if the bank became the 
purchaser of the boat at said sale for a sum not to exceed $2,700, and 
plaintiff assigned to the bank his title to the deposit of $1,200, and 
installed in the boat the engine which had been removed therefrom, and 
placed the boat in good “seagoing condition,” and executed and delivered 
to the bank his note for $2,000, payable in monthly installments, 
secured by a “first preferred ship mortgage” on the boat, all to be 
performed within thirty days from April 22nd, the bank would then 
give plaintiff a bill of sale to the boat reconveying all its interest therein. 

As a part of that transaction, at the request of the defendant, Childs 
communicated with the plaintiff at Napa, and sent to him a telegram, 
requesting authorization to transfer the $1,200 credit to the bank in part 
payment of his indebtedness, which was authorized by a reply telegram. 
In compliance therewith Childs drew and delivered to the bank a check 
of $1,200 on April 23rd, signed “Wm. F. Nelson, By John L. Childs, his 
Attorney-in-fact.”. The other terms and conditions of the written 
agreement were not fulfilled by the plaintiff. He neither installed the 
engine, nor placed the boat in seagoing condition. Nor did he execute 
the new note for $2,000 or the chattel mortgage as security therefor. 
The appellant contends that the agreement was unauthorized and void. 

April 23rd, the foreclosure sale was held pursuant to the terms of 
the chattel mortgage. The defendant bought the boat for $2,300. The 
uncontradicted evidence shows that the costs of sale amounted to 
$514.03. The defendant then applied the net purchase price of the boat, 
amounting to $1,785.97 to the payment of the secured note and ac- 
cumulated interest. The security was thereby exhausted and terminated. 
There remained an unpaid, unsecured balance on the indebtedness in 
excess of $1,200. The bank then applied plaintiff’s deposit credit of 
$1,200, under Section 3054 of the Civil Code, toward the payment of the 
balance of plaintiff’s indebtedness. June 23, 1943, the bank sold the 
boat to James Thompson for $2,000. 

February 10, 1944, plaintiff brought this suit in assumpsit to recover 





316 THE BANKING LAW JOURNAL 


his deposit of $1,200. The third count of the complaint charged the 
defendant with conversion of the funds. The defendant answered, deny- 
ing the essential allegations of the complaint and pleaded plaintiff’s 
indebtedness on the note as a counterclaim. The court adopted findings 
favorable to the defendant in every respect and rendered judgment to 
the effect that defendant is not indebted to plaintiff in any sum and 
that plaintiff take nothing by his cause of action. From that judgment 
plaintiff has appealed. 

The proved facts with relation to the transaction and sale are as 
follows: 

May 7, 1938, plaintiff executed the chattel mortgage on the boat to 
secure the $2,500 note. Article XVIII of the mortgage provides that, in 
the event of default the mortgagee may take possession of the boat 
“without legal process,” and after specified notice may sell the same at a 
designated place, without the presence of the boat, and that “the 
mortgagee may become the purchaser at said sale.” It also provides that 
the mortgagee shall be entitled to the costs of sale. 

It appears that the boat was sold in accordance with the terms of 
the mortgage. There is no evidence to the contrary. 

After default and demand for payment of the note April 1, 1943, the 
foreclosure and sale of the boat was set for April 16th of that year. 
After conference with John L. Childs, who represented the plaintiff, the 
sale was continued to April 23rd. April 14th, plaintiff executed a 
written power of attorney to Mr. Childs. It gave him authority, “to 
grant, bargain, sell, assign, transfer and set over, for such sum or price, 
and on such terms as to him shall seem meet, the fishing boat known as 
the ‘Roamer,’ . . . And for me and in my name to sign and execute all 
necessary papers to that end. Giving and granting to my said Attorney 
full power and authority to do and perform all and every act and thing 
whatsoever requisite and necessary to be done.” 

The defendant then claimed and demanded payment of plaintiff’s 
$1,200 deposit to apply on the matured debt to the bank. At the request 
of the bank Mr. Childs sent to plaintiff at Napa the following telegram: 


“Send following telegram immediately 

«J. Wilson Manager Bank of America N. T. S. A. Crescent City c/o 
Bank of Bandon, Bandon, Oregon: 

“John L. Childs is authorized to sign checks Savings Withdrawals 
and transact all business with your bank as Attorney in fact for me. 


Signed Wm. F. Nelson.’ .. . 
“John L. Childs.” 


In reply to that message plaintiff sent to the bank the following 
telegram on April 23, 1943: 
“John L. Childs is my Attorney intact [in fact] to dispose of the 


Twelve Hundred Dollars in my name in the bank at Crescent City. 
“Signed W. F. Nelson.” 
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Pursuant to that telegram Mr. Childs signed and delivered to the 
bank on April 23rd a check for $1,200 on plaintiff's bank account. It 
was signed “Wm. F. Nelson By John L. Childs his attorney-in-fact.” 

In May, 1948, after the sale of the boat and application of the plain- 
tiff’s bank credit of $1,200 on the balance of the indebtedness remaining 
after the sale, the defendant prepared and presented a written agreement 
to resell the boat to plaintiff on specified terms which plaintiff refused 
to sign. 

The day before the sale occurred, the bank and John L. Childs, as 
plaintiff's attorney-in-fact, executed a written agreement, as we have 
previously stated, providing that if the defendant became the purchaser 
of the boat at the sale, defendant would resell and convey it to plaintiff 
“within thirty days from the date hereof,” conditioned upon plaintiff 
installing the engine, which had been removed, placing the boat in “sea- 
going condition,” paying to the bank said $1,200 deposit, and executing 
and delivering plaintiff's note for the additional sum of $2,000, and 
interest, payable in monthly installments, secured by a “First Preferred 
Ship Mortgage” on the boat. This agreement was not fulfilled by 
plaintiff. It was repudiated by him. He even denied the authority of 
Mr. Childs, as authorized by the telegram from him, to draw the check 
for $1,200 on his bank account. Thereafter, the bank sold the boat to 
James Thompson, on June 23, 1943, for $2,000. 

After default of plaintiff’s $2,500 note, the chattel mortgage appears 
to have been foreclosed and the boat sold pursuant to the terms of that 
security. The security was thereby exhausted and terminated. A 
balance of that indebtedness in excess of $1,200 still remained unpaid. 
The bank applied the $1,200 deposit of plaintiff toward the payment of 
that balance. 

The chief contention of the appellant is that John L. Childs, his 
attorney-in-fact, was not authorized by his power of attorney or by the 
telegram, to either pay to the bank the $1,200 deposit, or to enter into 
the agreement to repurchase the boat. While there is ample evidence 
to support the authority of Mr. Childs, in view of our construction of 
the law it seems to be unnecessary to determine that controversy. The 
real issue is whether the defendant owes plaintiff the $1,200 deposited in 
its bank. Plaintiff’s matured debt on his note secured by chattel mort- 
gage is not disputed. The question of defendant’s indebtedness to plain- 
tiff depends upon the legal right of defendant to apply plaintiff's deposit 
of $1,200, under Section 3054 of the Civil Code, to the payment of the 
balance due to the bank after the foreclosure and sale of the boat to 
satisfy the secured note. We are of the opinion the bank had that 
right regardless of the authority of plaintiff’s power of attorney under 
which the check was drawn and the amount of the deposit paid to the 
defendant. The disputed authority of Childs under his power of attorney 
and the telegram from plaintiff may be disregarded. 
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Section 3054 of the Civil Code provides that: 


“A banker has a general lien, dependent on possession, upon all 
property in his hands belonging to a customer, for the balance due to 
him from such customer in the course of the business.” 


In construing that section the Supreme Court said in Arnold v. San 
Ramon Valley Bank, 184 Cal. 632, at page 635, 194 P. 1012, at page 
1013, 13 A. L. R. 320: 

“Since the relation between Taylor and the bank, growing out of the 
deposit, was that of creditor and debtor, and the debt of Taylor was due, 
it follows that the bank had the right of set-off to the extent of any debt 
it then held against Taylor. The debt due from the bank to Taylor on 
account of the deposit and the note of Taylor to the bank were cross- 
demands. If either had sued the other upon such demand, the other 
could have pleaded the cross-demand as a counterclaim. Consequently, 
the two demands are ‘deemed compensated so far as they equal each 
other.’ [Citing authorities.]” 


To the same effect is the recent case of Bromberg v. Bank of America 
National Trust & Savings Ass’n, 58 Cal. App. 2d 1, 135 P. 2d 689. 

It was true, prior to the amendment of Section 438 of the Code of 
Civil Procedure in 1927, that while the counterclaim of the bank re- 
mained secured by mortgage, the bank was precluded from applying the 
customer’s deposit credit to that indebtedness. McKean v. German- 
American Savings Bank, 118 Cal. 334, 50 P. 656; Gnarini v. Swiss Ameri- 
can Bank, 162 Cal. 181, 121 P. 726; First National Bank v. Coplen, 39 
Cal. App. 619, 179 P. 708. In the cases previously cited, upon which the 
appellant relies, it appears that the mortgage securities of indebtedness 
due to the banks had not been foreclosed, but were held by the banks at 
the times they sought to apply customers’ deposits to their indebtedness 
under Section 3054 of the Civil Code. Those cases hold that such appli- 
cation of deposits in banks may not be made to debts which are secured 
by mortgages unless and until the mortgages are first foreclosed and 
the property sold in accordance with their terms. The clear inference is 
that when the securities have been exhausted by foreclosure and sale, 
and a balance of the indebtedness remains unpaid, a bank has the right 
to offset the unpaid balance of the then unsecured debt by application 
of the debtor’s credit on deposit in the bank. In the McKean case, 
supra, the court said in that regard, 118 Cal. at page 339, 50 P. at page 
659: 

“As I read the decisions of this court, they mean that the mortgagee, 
whether a banking corporation or a private individual, must first look 
to the mortgaged premises as constituting the primary fund out of which 
the debt secured by the mortgage must be paid (Porter v. Muller, supra, 
65 Cal. 512, 4 P. 531, and other cases cited); that the security must be 
first exhausted; if there be a deficiency, it may be docketed, but this 
deficiency judgment does not become a lien on any other real property, 
and execution will not issue upon it wntil after the sale under foreclosure.” 
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In the present case, before this suit was commenced, the bank fore- 
closed the chattel mortgage given to secure the note of plaintiff and 
sold the boat under the terms of the mortgage for $2,300. That sum, 
less the costs of sale, was applied to the payment of the note, leaving 
an unpaid balance due to the bank in excess of $1,200. The mortgage 
security was thereby exhausted, as suggested by the court in the 
McKean case. The unpaid balance on the note was not then secured. 
The bank therefore properly applied plaintiff's deposit of $1,200 toward 
paying that unsecured balance. J. I. Case T. M. Co. v. Copren Bros., 
32 Cal. App. 194, 162 P. 647, 648. The Copren Bros. case is in exact 
accordance with the suggestion of the Supreme Court in the previously 
cited cases, with respect to the application of the banker’s lien on 
deposits of a customer to a balance due on a secured note after the 
mortgage has been foreclosed and the property sold. 

In the present case, the appellant invokes the provisions of Section 
726 of the Code of Civil Procedure, which he contends precludes the 
defendant from setting up the application of his bank deposit to the 
payment of the balance of his debt due to the bank, as a defense to 
this suit in assumpsit, because the note was originally secured by chattel 
mortgage. But the record discloses the fact that, at the time of the 
commencement of this suit, after the sale of the boat, that unpaid 
balance was not then secured by mortgage. The Copren Bros. case, 
supra, disposes of that contention adversely to the appellant. In that 
case a hearing by the Supreme Court was denied. That decision has 
not been overruled or modified. The facts of that case fit the situation 
in the present action. In that case plaintiff brought suit against the 
defendants for a balance due on their three promissory notes originally 
secured by chattel mortgage, after first selling the mortgaged property 
under the terms of the security. Judgment was rendered in favor of 
the plaintiff. The judgment was affirmed on appeal. The appellants 
contended plaintiff could not maintain the action for the balance due 
until a deficiency judgment had been first entered after foreclosure of 
the mortgage as distinguished from a sale of the property pursuant to 
the terms of the security. The Appellant Court held otherwise. The 
court said: , 


“It must be held that when this action was begun the debt was not 
secured by a mortgage. The property that was security for it had been 
sold by the plaintiff and the defendants given credit therefor. It had 
been sold pursuant to defendants’ written consent and authorization 
contained in the mortgage. In making the sale the plaintiff may be 
said to have been acting as the defendants’ agent. One object of the 
passage of section 726 of the Code of Civil Procedure was to compel 
one having a debt secured by a mortgage to exhaust his security and 
apply its value to the liquidation of the claim before proceeding to 
obtain a personal judgment as against his debtor. Many conditions 
may arise after a mortgage has been given rendering what was originally 
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security for the debt valueless. In most cases, perhaps, it might be a 
correct statement of the law to say that the word ‘secured,’ as used in 
section 726 should be considered as used in the present tense, and that 
the section refers to a debt that at the time suit is brought is secured 
by a mortgage. The adoption of the above as a general rule of con- 
struction would be subject to exceptions in individual cases. Thus, 
perhaps, if one having a debt secured by a mortgage should cancel it 
of record, without the consent of the mortgagor, it might be held he 
could not bring a personal action. On the other hand, if such mort- 
gage were canceled with the consent or at the request of the mortgagor, 
without any intention of cancelling the indebtedness, or if the property, 
being personal, were all destroyed by fire, without fault of the mort- 
gagee, in such cases the holder of the indebtedness would not be at 
all prevented by section 726 from bringing and maintaining a personal 
action for the amount due. So in this case, the property having been 
sold by the plaintiff acting under the written authorization of the 
defendants and having ceased to be security for any part of the balance 
due, the notes were not secured by a mortgage at the time the suit 
was brought, and section 726 has no application to the situation.” 


We think the Copren Bros. case is determinative of this appeal. 

No formal procedure on the part of the bank is necessary to entitle 
it to the benefit of an offset of a customer’s deposit therein, in payment 
of his indebtedness to the bank under Section 3054 of the Civil Code. 
The banker has the statutory right to apply the deposits of a customer 
to the payment of his matured debt to the bank, without notice. In 
a suit against the bank, by a customer, to recover funds deposited 
therein, which have been applied under Section 3054 of the Civil Code 
to the payment of his matured debt to the bank, it is not necessary for 
the bank to set up that transaction as a crosscomplaint and ask for 
affirmative relief. Bromberg v. Bank of America, supra; Melander v. 
Western National Bank, 21 Cal. App. 462, 182 P. 265. In such action,. 
the defendant, however, may set up a counterclaim and act for affirma- 
tive relief under Section 438 of the Code of Civil Procedure. That: 
section was amended in 1927 by enlarging the scope of a counterclaim, 
Hanes v. Coffee, 212 Cal. 777, 780, 300 P. 963. Prior to the amend- 
ment of that section it contained no provision that a counterclaim could 
be set up as a defense when it was secured by mortgage. The amend- 
ment in 1927 specifically provides that “the right to maintain a counter- 
claim shall not be affected by the fact that either plaintiff’s or de- 
fendant’s claim is secured by mortgage or otherwise.” In the case of 
Cohen v. Bonnell, 14 Cal. App. 2d 38, 57 P. 2d 1326, 1328, which was 
decided in 1936, plaintiff brought suit on a note for $11,000, secured by 
mortgage. The defendant answered, setting up a counterclaim of a note 
of plaintiff for $16,615, also secured by a trust deed. The defendant 
had previously sold personal property secured by the trust deed and 
applied the proceeds toward payment of the debt. There remained due 
to defendant, however, a secured balance amounting to $17,000, which 
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he sought to offset against plaintiff's demand. The trial cou.*t allowed 
the offset and rendered judgment against plaintiff accordingly. On ap- 
peal that judgment was affirmed. The Supreme Court denied a a 
In affirming the judgment the Appellate Court said: 


“The fact that the note here in question was secured by a mortgage’ 
is immaterial under the provisions of section 438 of the Code of Civil 
Procedure, which permits a counterclaim to be set up whether the same 
is secured by mortgage or otherwise, and even in cases where the action 
is one to foreclose the security. Hanes v. Coffee, 212 Cal. 777, 300 P. 963.” 


In a suit by a customer of a bank to recover deposits therein, since 
the amendment of Section 438 of the Code of Civil Procedure, the bank 
has a right to set up as a counterclaim the customer’s debt to the bank, 
regardless of whether it is secured by mortgage or not. In this case 
the defendant had a right to set up the plaintiff's debt even though 
it was secured by mortgage. But the mortgage had been foreclosed and 
the property sold pursuant to the terms of the chattel mortgage. The 
balance due to the bank was therefore unsecured. The security was 
exhausted and terminated. 


x; 


.., 


Bank as Agent or Trustee for True Owner of Bond 
'... Found in Safe Deposit Department 


Pyle v. Springfield Marine Bank, Appellate Court of Illinois, 70 N. E. Rep. 
(2d) 257 


2 


Any chattel found in a private room of a bank, access to which 
was had only by persons renting safe deposit boxes, must have been 
the property of one of the bank’s customers, and any property, 
whether left in the customer’s box, or left in the private room, is in 
a true sense in the custody of the bank as the agent of its customer, 
or at least the bank occupies toward its customer some fiducial re- 
lationship which imposes upon it the duty of caring for his property, 
whether the owner is known or unknown. 

In the instant case the bank maintained its safety deposit depart- 
ment for the accommodation of a limited number of persons who 
paid a rental fee, and in so doing, the bank incurred certain possible 
liabilities and had certain duties imposed upon it, in providing a safe 
place for storage of the boxes, and in preventing unauthorized per- 
sons from gaining access to the contents. Bank, therefore, had a su- 
perior right to the custody of government bond which was found in 
booth of vault department by a patron. The bank is agent or trustee 
for the true owner of the bond, whether known or unknown. 


NOTE—For similar deca ions see B.L.J. Digest (Fifth Edition) § 828. 
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Replevin action by Grace Pyle and others against Springfield Marine 
Bank, an Illinois banking corporation, to recover possession of a United 
States Treasury bearer bond. From a judgment for plaintiffs, defendant 
appeals. 

Reversed and remanded with directions. 

Sorling, Catron & Hardin, of Springfield (Robert D. Patton, of Spring- 
field, of counsel) , and Philip E. Hanna, of Geneso, for appellant. 

Homer D. McLaren, of Springfield (Victor Hemphill, of Carlinville, 
of counsel), for appellees. 


WHEAT, J.—This is a replevin action to recover possession of a 
United States Treasury bearer bond of the face value of $1000 discovered 
by plaintiffs in defendant Bank’s safe deposit vault room. The Circuit 
Court’s judgment awarded the custody of the bond to the plaintiffs, 
and this appeal follows. 

The complaint charges that on October 20, 1941, the plaintiffs en- 
tered the safety vault compartment of defendant bank, obtained their 
safety deposit box, proceeded to a room for the purpose of examination 
of the contents of the box, and sometime thereafter found the bond in 
question on the floor; that they delivered said bond to an officer of the 
bank with a statement of the incident; that such bond was lost by some 
unknown person and found by plaintiffs in a portion of the bank open 
to and for the use of the public, by reason of which the bond belongs 
to plaintiffs as found property. 

The answer of the bank denies that the portion of the bank in which 
the bond was discovered was open to or for the use of the public and 
denies that the bond belongs to the plaintiffs, as found property or 
otherwise. The answer further alleges that said portion of the bank 
was private and was used only by safety deposit box customers of the 
bank for the private and secret examination of the contents of their 
respective deposit boxes; that the bank was, with the true owner thereof, 
the joint custodian of such bond while it remained in the vault depart- 
ment, or the agent of the true owner of such bond, with the duty to 
hold such bond for its owner as long as it was in said vault department. 

All of the material facts are undisputed. It appears that the bank 
maintained a safety vault department in its basement entirely separate 
from the banking rooms which were open to the general public. Access 
to the basement vault department was through a metal grill gate which 
was kept locked during such time as the vault itself was open, and was 
opened by an attendant only for ingress and egress of customers. The 
vault department consisted of the vault proper where the lock boxes 
were located, into which no one other than the attendant was permitted 
to enter, and an adjacent vault room within which were a number of 
small booths for the convenience of the customer in examining the con- 
tents of his deposit box. When the vault was closed for the day, the 
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metal gate was unlocked and employees of the bank had access to the 
vault room. A daily register was kept into which those customers who 
entered the vault room signed their names, giving the number of their 
box and the hour of admission thereto. In the vault itself were kept a 
number of individual safes which were rented to bank customers, each 
safe containing a metal box, access to which could be obtained only by 
the use of two keys, one kept by the customer and the other by the at- 
tendant. Each booth in the room adjacent to the vault was furnished 
with a wastebasket, stool, and glass counter, and had a door with a 
lock thereon. This door automatically closed and locked when the user 
left the booth. Customarily, the attendant would then open the door of 
the vacant booth, briefly examine the contents and adjust the door so 
that it would remain ajar for the convenience of the next user. The 
plaintiffs had such a lock box rented from the defendant and, as cus- 
tomers, entered the vault room under the procedure above set forth. 
Upon receiving their box and entering one of the eleven booths, they 
discovered the bond in question on the floor of the booth, and turned 
it over to the attendant. The bank attempted to locate the owner of the 
bond, by contacting all renters of lock boxes, and by other means, but 
was unable to ascertain such owner. 

It is pertinent to observe that a determination of this case involves 
only the right of custody of such bond and not the ownership thereof. 


It does not appear that any Illinois reviewing court has heretofore 
passed upon a case involving a state of facts similar to those here in- 
volved. However, in the Kentucky case of Silcott v. Louisville Trust 
Co., 205 Ky. 234, 265, S.W. 612, 614, 43 A.L.R. 28, there is much simi- 
larity in the factual situation. In that case, it appeared that the plain- 
tiff, while in defendant’s safety vault department as a customer, found 
a $1000 Liberty Bond on the floor of a private booth within the vault 
department. He delivered the bond to the bank and later started suit 
to recover possession. An answer was filed setting up that the safety 
vault department was kept entirely separate from the general offices 
and that access was obtainable only after registration by the customer; 
that there were a number of small private rooms to the rear of the vault 
for use by the customers, each room having a door with a lock on the 
inside, and that the bond was found on the floor of one of these small 
rooms. The Court affirmed the judgment of the trial court which dis- 
missed the finder’s petition, and said: “Therefore it must be true almost 
beyond peradventure that any chattel found in one of these private 
rooms, access to which was had only by persons renting boxes, must 
have been the property of one of the trust company’s customers, and 
that any property, whether left in the customer’s box, or left in this 
private room, was in a true sense in the custody of the trust company 
as the agent of its customer, or that at least it occupied toward its cus- 
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tomer some fiducial relationship which imposed upon it the duty of 
caring for his property, whether the owner was known or unknown.” 

In the case of Foster v. Fidelity Safe Deposit Co., 264 Mo. 89, 174 
S.W. 376, 377, L.R.A. 1916A, 655, Ann. Cas. 1917D, 798, certain money 
was found on the desk of a safe deposit department booth, and in holding 
that the deposit company rather than the finder was entitled to the 
custody of the money until the true owner appeared, the court said: 
“Now, in whose possession was the money when discovered by plaintiff? 
It could scarcely have been more in defendant’s possession, unless it 
had been in the pocket of one of its officers. It was not only in de- 
fendant’s place of business, but was in a separate apartment, from which 
the public was excluded; and, more than that, it was on a desk in a little 
private compartment kept under the immediate and constant guard and 
supervision of one of defendant’s attendants. A roguish street urchin, 
if by possibility he had gained access to this place and discovered the 
envelope on the desk, would have had the same right to it that plaintiff 
had. Suppose the attendant had observed the boy as he found it; would 
he have been justified in letting him carry it off? Would it not have 
been his duty to assert defendant’s right of possession and take it from 
the boy? .. . The answer is plain.” 

In the case of Toledo Trust Co. v. Simmons, 52 Ohio App. 373, 3 
N.E. 2nd 661, 663, money was found on the floor of a bank lobby, access 
to which was through an electrically operated door, opened to patrons 
of the safe deposit department and persons visiting those officers of the 
bank whose offices were located beyond this lobby. The Court awarded 
the money to the finder because persons other than patrons were ad- 
mitted to the lobby, and said: “This money was not found in the safe 
deposit vault, nor in the safe deposit doorway, but was found on the 
floor in an entryway or small lobby through which many persons passed 
every day; persons who were not customers of the safety deposit de- 
partment of the bank, and some persons who were not even customers 
of the bank at all, were allowed by the bank to go through this passage- 
way or lobby to see various employees of the bank for personal calls. 
. . . Under the law, in order to sustain the contention of the bank, we 
would have to assume that it was owned by a customer of the safety 
deposit department of the bank. No such assumption can be entertained, 
considering the place where it was found, when the evidence is not dis- 
puted that many other persons, some of them not even on bank business, 
passed through that entryway daily.” 

We have carefully studied the numerous cases cited by both parties 
to this cause, as well as the expressions by text writers on the subject, 
and reach the conclusion that the controlling question in the case is 
whether or not the place where the bond was found was public or pri- 
vate. If private, it is immaterial whether the property was lost or only 
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mislaid. The bank maintained its safety deposit department for the 
accommodation of a limited number of persons who paid a rental fee, 
and in so doing, the bank incurred certain possible liabilities and had 
certain duties imposed upon it, in providing a safe place for storage of 
the boxes, and in preventing unauthorized persons from gaining access 
to the contents. In furtherance of its plan of protecting its lock box 
patrons and also in protecting itself from incurring liability, it located 
its safety deposit department entirely separate and apart from its public 
banking room, barred the entrance with a locked metal door and placed 
an attendant in charge who required registration of all lock box patrons 
who desired entrance. Under these circumstances, can it be said that 
this was a public place? We believe not. The manner of operation and 
control was highly restrictive. A limited class of persons was licensed 
to enter under circumstances giving the deposit vault department the 
characteristics and attributes of a private place. As such, any property 
either lost or mislaid in the department properly was deliverable to the 
bank as agent or trustee for the true owner, whether known or unknown. 

It is urged by plaintiffs that the trial court found that the location 
was a semi-public place and that the bond was lost property, therefore 
such findings are conclusive if not manifestly against the weight of the 
evidence. The judgment order appealed from contains no such findings, 
but only finds that plaintiffs were entitled to the possession and custody 
of the bond. An opinion not embodied in, nor made a part of, a judg- 
ment order is not appealable. 

The judgment of the Circuit Court is reversed and remanded with 
directions to enter judgment for appellant for the right to possession and 
custody of the property until the lawful owner is ascertained, and for 
costs. 


Interest on Past-Due Interest Not Allowed 


Mississippi Valley Trust Co. v. Oklahoma Ry. Co., U. S. Circuit Court of 
Appeals, Tenth Circuit, 156 Fed. Rep. (2d) 283 


Under the law of Missouri, although a note provides for the 
payment of interest at stipulated periods, interest on past-due 
interest will not be allowed in the absence of an express provision 
therefor. 

In the instant case certain bonds and coupons, by virtue of 
provisions of the trust indenture, were nonnegotiable. It was held 
that the coupons, not being negotiable, did not bear interest after 
maturity since there was no express obligation to pay interest on 
the coupons. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 748. 
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Proceeding in the matter of the reorganization of Oklahoma Rail-.. 
way Company, debtor, under Bankruptcy Act, § 101 et seq., 11 US.C.A. 
§ 501 et seq., wherein the Mississippi Valley Trust Company, as trustee, 
filed its claim on bonds and coupons issued by debtor. From an 
adverse order, the Mississippi Valley Trust Company, ¢laimant and 
trustee, appeals, opposed by the debtor railway company and Robert 
K. Johnson and A. C. DeBolt, as trustees of the debtor. 

Affirmed 


Roy C. Lytle, of Oklahoma City, Okl. (D. I. Johnston, of Okla- 
homa City, Okl., S. Mayner Wallace, of St. Louis Mo., and Keaton, 
Wells & Johnston of Oklahoma City, Okl., on the brief), for appellant. 

D. A. Richardson, of Oklahoma City, Okl. (K. W. Shartel and 
Richardson, Shartel, Cochran & Pruet, all of Oklahoma City, Okl., on 
the brief), for appellees. 


PHILLIPS, Circuit Judge—On January 3, 1911, the Oklahoma 
Railway Company,' an Oklahoma Corporation, executed a trust inden- 
ture running to the Mississippi Valley Trust Company, as trustee,” 
to secure $12,000,000 of First Refunding Mortgage 5 per cent Gold 
Bonds, of which $5,280,000 were issued. On September 25, 1939, and 
all material times thereafter, $2,447,000 of such bonds were outstanding 
in the hands of the public. Each of such bonds was in the denomina- 
tion of $1,000. All of them were due on January 1, 1941. They bore 
interest at 5 per cent per annum, payable semi-annually from date 
until paid, evidenced, until maturity, by coupon bonds in the sum of 
$25 each, the first of such coupons being payable on July 1, 1911. 

Each of the coupons contained the following recital: 


“, . . being interest then due on First and Refunding Mortgage 
Five Per Cent. Gold Bond of said Railway Company No—————_—_, 
all as provided in and subject to the terms of said bonds and the deed 
of trust therein mentioned.” 


Each of the bonds contained the following recital: 


“If default shall be made in the payment of the interest on this bond 
or in the performance of any of the covenants and agreements in said 
deed of trust, contained, on the part of the Railway Company to be 
performed, then the principal hereof may be declared and become due 
and payable as provided therein.” 


Each bond provided that the Railway Company would pay “interest 
thereon from the first day of January, 1911, until paid,” at the rate of 
5 per cent per annum, payable semi-annually, on the first days of July 


"Hereinafter called the Railway Company. 
*Hereinafter called the trustee. 





THE BANKING LAW JOURNAL 327 


and January in each year, at the Mississippi Valley Trust Company 
in St. Louis, Missouri, or, at the option of the coupon holder, at the 
Harris Trust and Savings Bank in Chicago, Illinois, and that such 
interest, until the maturity of the bond, should be payable only upon 
presentation and surrender of the respective interest coupons attached 
to the bond evidencing such interest. 

The bonds expressly provided that they were secured by the trust 
indenture and that reference was made to the trust indenture for a 
description of “the property rights and franchises thereby mortgaged, 
the nature and extent of the security thereby created and the terms 
and conditions upon which said bonds are or may be issued and secured, 

.’ The trust indenture provided that no holder of any bond or 
coupon should have the right to sue in equity or at law on account of 
any such bond or coupon or for the foreclosure of the trust indenture, 
but that all rights of action on account of the bonds and coupons should 
be vested exclusively in the trustee. 


Article 8 of the trust indenture in part provided: 


“Covenant to Pay Principal and Interest. 

“Section 1. The Railway Company covenants that it will pay 
the principal of all the bonds issued under this indenture, and interest 
thereon until paid, such interest until the maturity of said bonds being 


payable only upon presentation and surrender of the interest coupons 
thereto belonging, when the same shall become due according to the 
terms thereof, .. .” 


Article 9 of the trust indenture in part provided that in the event 
of default in the payment of interest or principal, or in the due observ- 
ance or performance of any other covenant, condition, or agreement 
therein required to ‘be kept or performed by the Railway Company, the 
trustee might, and upon request of the holders of a majority of said 
bonds then outstanding, should cause the indenture to be foreclosed 
and the mortgaged property or any part or parts thereof to be sold; 
and that’ the proceeds arising from any such sale or sales should, as 
received, be applied “to the pro rata payment of all coupons matured 
and remaining unpaid, with interest thereon at the rate of five per 
cent ... per annum” and that the residue of such proceeds should be 
applied on the principal of the outstanding bonds, ratably and without 
discrimination or preference. 

The Railway Company defaulted in the covenant of the trust in- 
denture relative to maintenance and, on September 25, 1939, the trustee, 
pursuant to the terms of the trust indenture, accelerated the maturity of 
all the bonds, then outstanding, and notified the Railway Company that 
proceedings would be instituted immediately for the appointment of 
a receiver and the foreclosure of the lien of the trust indenture. 
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On September 27, 1939, the Railway Company filed its petition for 
reorganization under Chapter 10 of the Bankruptcy Act, 11 US.C.A. 
§ 501 et seq. The petition was duly approved and trustees were 
appointed. 

At the time of the filing of the petition for reorganization, there 
was attached to each bond coupons maturing January 1, 1940, July 1, 
1940, and January 1, 1941. On the last date, the entire bond issue 
matured according to the terms of the bonds. On February 10, 1940, 
the trustee filed its claim upon the bonds without stating the amount 
it claimed to be due for principal or interest. The trial court allowed 
the claim in the sum of $2,447,000, with simple interest thereon at 5 
per cent per annum from the date of the last payment of interest until 
paid and the trustees duly paid the same. Thereafter, the trustee filed 
an application for the allowance of interest semi-annually on the in- 
terest that accrued on the bonds after July 1, 1939. The trial court 
allowed interest on the interest that had accrued on the bonds between 
July 1, 1939, the date of the last payment of coupons, and September 
27, 1939, the date of the filing of the petition, amounting to $7,517.71, 
and denied the application as to the remainder of the interest on interest 
claimed. From an order entered accordingly, the trustee has appealed. 

Since the bonds and coupons were made payable at St. Louis, 
Missouri, it will be presumed that the parties contracted with reference 
to the laws of Missouri, there being nothing in the bonds or trust inden- 
ture to evince a contrary intent.® 

The coupons expressly provided that they were payable “as pro- 
vided in and subject to the terms” of the bond and the trust indenture. 
In Globe Indemnity Co. v. Mississippi Valley-Merchants’ State T. Co., 
St. Louis Court of Appeals, 226 Mo. App. 92, 41 S.W.2d 962, the 
court held that the bonds and coupons herein involved were subject to 
the provision of the trust indenture and, because of the provision vesting 
the sole right of action in the trustees, were nonnegotiable. 

We held in Roswell Drainage Dist. v. Parker, 10 Cir., 53 F.2d 
793, that where a coupon bears its own maturity date, contains its own 
obligation or promise to pay a certain sum on a certain day to the 
bearer, it is an independent obligation with all the qualities of commer- 
cial paper and bears interest after maturity as do other contracts for 
the payment of money, but those principles have no application here, 
for the coupons were nonnegotiable and a nonnegotiable coupon does 
not bear interest after maturity in the absence of an express provision 
therein for the payment of interest after maturity.‘ 


*Jofie v. Bonn, 8 Cir. 14 F.2d 50, 52; Carson Nat. Bank v. American Nat. Bank, 225 
Mo. App. 948, 84 S.W.2d 148, 147; Sterrett v. Stoddard Lumber Co., 150 Ore. 491, 46 
P2d 1028, 1028. 

. United States Mortgage Co. v. Sperry, 188 US. $13, 386-843, 11 S.Ct. 321, 34 
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The theory upon which some courts hold that interest coupons or 
notes, executed by the maker of a note or bond to evidence installments 
of interest, bear interest after maturity, without express provision there- 
in to that effect, is that such interest coupons or notes have all the 
qualities of commercial paper.® 


Under the law of Missouri, although a note provides for the pay- 
ment of interest at stipulated periods, interest on past-due interest will 
not be allowed in the absence of an express provision therefor.® 

The provisions of Article 9 of the trust indenture do not constitute 
a promise to pay interest on past-due coupons. Such provisions fix the 
manner of distribution in the event of a foreclosure sale and, at most, 
provide for interest on past-due coupons in the event of a foreclosure 
sale, a contingency that never occurred. It is true the provisions of 
Article 9 indicate that the draftsman of the trust indenture assumed 
that other provisions provided for interest on past-due coupons, but the 
draftsman labored under the erroneous assumption that the bonds and 
coupons were negotiable instruments, because the bonds recited that 
they were to be deemed negotiable instruments, unless registered, and 
that the registry of the bonds should not affect the negotiability of 
the coupons. But the coupons, not being negotiable, did not bear interest 
after maturity, since there was no express obligation to pay interest on 
the coupons. 

Moreover, § 6497, R.S.Mo., 1919, Id. § 3232, R.S.Mo., 1939, Mo. 
RS.A., provides that “parties may contract, in writing, for the payment 
of interest upon interest; but the interest shall not be compounded 
oftener than once in a year....” If the provision in the trust inden- 
ture could be construed as a promise to pay interest on coupons, it 
would amount to a compounding of interest semi- ane, which would 
render the provision void.? 

Finally, the purpose and function of the coupons were to evidence 
the interest on the bonds from date until maturity. After maturity 
of the bonds, the interest was payable under the provision of the bonds 
themselves, entirely separate and apart from the coupons. Per- 
formance of the covenants of the trust indenture was contemplated, 
including payment of the coupons, evidencing the semi-annual interest 
up to the maturity of the bonds in 1941. But when default occurred 
and the due date of the bonds was accelerated to September 25, 1939, 


"Note 27 ALL.R. pp. 87-93. 


“Stoner v. Evans, 38 Mo. 461-463 ites pages 286, 288); Edwards v. North- 
western Mut. Life Ins. Co., Mo. App., 183 S.W.2d 359. 

*Whitworth v. Davey, Mo.App., 185 S.W. 241, 244; Id., 279 Mo. 672, 216 S. W. 736, 
737; Western Storage & Warehouse Co. v. Glasner, 169 Mo. 38, 68 S. W. 917, 919. 
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the provision in the bonds themselves for interest became the enforceable 
obligation for interest thereafter and the undue coupons, then attached 
to the bonds, were discharged.® 


*Garland v. Union Trust Co., 68 Okl. 243, 165 P. 107, 202; Moore v. Cameron, 93 
N.C. 51, 57, 58; Dugan v. Lewis, 79 Tex. 246, 14 S.W. 1024, 12 L.R.A. 93, 23 Am. St. 
Rep. 352; Cf. Toll v. Colorado Nat. Bank, 86 Colo. 529, 288 P. 778, 780. 


False Representation as to Loss Insured Under 
Banker’s Blanket Bond 


Fidelity & Deposit Co. of Maryland v. Krout, U. S. Circuit Court of Appeals, 
Second Circuit, 157 Fed. Rep. (2d) 912 


Where fidelity company relied upon the false representation of 
defendant that his signature upon the check was forged, and having 
justifiably done so and paid the bank as for a loss insured under 
banker’s blanket bond, it was held that defendant is now estopped 
from relying upon the genuineness of his signature to show that the 


payment was not actually that of a loss within the coverage of the 
bond. 


Action by Fidelity & Deposit Company of Maryland against Irving 
Krout, William Leiter, and Meadowbrook Farms, Inc., to recover an 
amount plaintiff was compelled to pay to the First National Bank of 
Blairstown, N. J., in discharge of liability which plaintiff admitted on a 
banker’s blanket bond it had issued to the bank, wherein defendants 
Krout and Leiter filed counterclaims against each other. From a 
judgment for plaintiff, defendant Krout appeals, and, from a dismissal 
of the cause of action on the merits as to defendant Leiter, plaintiff 
and defendant Krout appeal. 

Affirmed. 

Maurice & McNamee, of New York City (Stewart Maurice and 
Charles R. McNamee, both of New York City, of counsel), for Fidelity 
& Deposit Co. of Maryland. 

Rubinton & Coleman, of Brooklyn (Leonard Acker, of Brooklyn, of 
counsel) , for Irving Krout. 


CHASE, C. J—The appeal is by defendant Krout from a judg- 
ment for the plaintiff, and a dismissal of the cause of action on the 
merits as to defendant Leiter, entered in the District Court for the 
Eastern District of New York. The judgment followed the re-trial of 
the action by court without a jury after our reversal of a former judg- 
ment against Krout and in favor of Leiter and the remand of the cause. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 718. 
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See, Fidelity & Deposit Co. of Maryland v. Krout, 2 Cir., 146 F. 2d 531. 
Familiarity with the facts stated in the opinion in that case will now 
be assumed. 

At the second trial, it was proved and found that Krout’s signature 
on the check was genuine. It was also proved and found that after 
Krout represented to the bank that his signature on the check was 
forged the bank so notified the plaintiff which made an investigation 
“in the course of which the defendant Krout represented to the plaintiff 
that his name appearing upon the $3,500.00 check hereinbefore described 
was a forgery.” It was also proved and found that, “The defendant 
Krout made said false representation to Blairstown Bank and to the 
plaintiff for the express purpose of inducing Blairstown Bank to restore 
the sum of $3,500.00 to the account of Meadowbrook Farms, Inc., of 
which corporation he then was an officer, director and stockholder, and 
for the express purpose of inducing the plaintiff to authorize Blairstown 
Bank to restore said sum to said account and to pay Blairstown Bank 
the amount of said loss.” And further that the “Blairstown Bank and 
the plaintiff believed the said false representations made by the de- 
fendant Krout and relied thereon. Blairstown Bank thereby was 
induced to restore and did restore the sum of $3,500.00 to the account 
of Meadowbrook Farms, Inc.; the plaintiff thereby was induced to 
authorize and did authorize Blairstown Bank to restore said sum to 
said account; and the plaintiff thereby was induced to pay and did 
pay Blairstown Bank the amount of said loss.” 

Some of the evidence in support of the above findings was received 
over the objection of Krout on the ground that the pleadings did not 
allege that the false representation was made directly to the plaintiff 
that Krout’s signature on the check was forged; and that the plaintiff 
relied on such representation when it paid the bank the amount of the 
check. But the complaint was amended during the trial to conform 
to the proof and that technical objection was thus cured. At the time 
the amendment was allowed Krout’s attorney was told by the court 
that he could have additional time to prepare his defense if he desired 
but he declined that offer and chose to rely on his exception. It is 
obvious that he was not put to any disadvantage by way of surprise 
and the allowance of the amendment was a sound exercise of discretion 
well within Rule 15(b), Federal Rules Civil Procedure, 28 U. S. C. A. 
following section 723c. Although there was then no intimation that a 
trial by jury was desired, it is now argued that the allowance of the 
amendment deprived Krout of the right to a jury trial. It is clear that 
Krout had known long before this trial that the plaintiff claimed to 
have relied on his false representation to its representative that his 
signature on the check was forged. The action as brought originally 
was triable by jury and the amendment changed nothing in that respect. 
Failure to claim the right in accordance with Rule 38(b), Federal 
Rules Civil Procedure, was a waiver under subdivision (d) of that 
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rule. Gulbenkian v. Gulbenkian, 2 Cir., 147 F. 2d 173, 176; James 
Richardson & Sons v. Conners Marine Co., 2 Cir., 141 F. 2d 226, 230 
note 2; McNabb v. Kansas City Life Ins. Co., 8 Cir., 189 F. 2d 591, 595. 

It has been argued that because the plaintiff's investigation of 
Krout’s fraud was more extensive than merely interviewing him the 
plaintiff did not prove reliance upon his misrepresentations. Whether 
it did rely upon them was a question of fact and the evidence well 
supports the finding that it did. Under the law of New Jersey where 
the fraud was perpetrated, reliance was shown if it clearly appeared, 
as it certainly did, that the plaintiff justifiably believed and acted upon 
Krout’s representation to its damage and his representation was the 
inducing cause of its having so acted. Byard v. Holmes, 34 N. J. Law 
296; Restatement of Torts, Secs. 546 and 547 (2). See also, Hayward 
v. Passiac National Bank & Trust Company, 120 N. J. Eq. 512, 186 
A. 728; Mount v. Loizeaux, 86 N. J. Law 511, 92 A. 593. 

Having induced the plaintiff to rely upon his false representation 
that his signature upon the check was forged, and the plaintiff having 
justifiably done so and paid the bank as for a loss insured under plain- 
tiff’s bond, as indeed it would have been had Krout’s representation 
ben true. Krout is now estopped from relying upon the genuineness 
of his signature to show that the payment was not actually that of a 
loss within the coverage of the bond. Dickerson v. Colgrove, 100 U. S. 
578, 25 L. Ed. 618; Wysokowski v. Polish-American Building & Loan 
Assn. of City of Newark, 95 N. J. L. 352, 113 A. 246; see also Wepa- 
kowska v. Polish-American Building & Loan Assn. of City of Newark, 
96 N. J. L. 447, 115 A. 438. 

This cause of action having been established we need not decide 
whether that based upon the claim of subrogation was also. Apparently 
the party not served, Meadowbrook Farms, Inc., was the one benefitted 
by Krout’s fraud and that corporation seems to have been almost 
wholly owned by him at the time. At any rate Leiter was shown 
merely to have cashed, and the bank to have paid, a genuine check of 
that corporation and no cause of action against Leiter was proved. 

Judgment affirmed. 


Bank Cashier Qualified to Testify as to Genuineness 
of Signatures on Checks 


State v. Atkins, Supreme Court of Washington, 174 Pac. Rep. (2d) 427 


_An assistant bank cashier who had been in the banking business 
thirty years and during that period of time had advanced through 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 1369-1376, 
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the whole organization from messenger to his present position and had 
dealt with signatures and endorsements practically every day was 
qualified and allowed to give his opinion to the court as to the 
comparison of signatures on certain checks in order to establish 
whether the signatures were in the same handwriting. 


Appeal from Superior Court, King County; Roger J. Meakin, Judge. 

Jerry Eugene Atkins was convicted for forgery in the first degree, 
and he appeals. 

Affirmed. 

Warner, Pierce & Peden, of Seattle, for appellant. 

Lloyd Shorett and Harold M. Eastvold, both of Seattle, for re- 
spondent. 


SIMPSON, J.—The defendant was charged in an information with 
four counts of the crime of forgery in the first degree. In each count 
defendant was accused of having forged and disposed of a forged check 
on or about June 25, 1943. The case came on for trial and the jury 
found defendant guilty of each of the four counts; motion for a new 
trial having been made and overruled, judgment and sentence was 
entered, from which the defendant appealed. 

His assignment of error is that the court erred in denying his motion 
for a new trial on the grounds that reversible error had been committed 
when the trial court allowed a non-expert witness to express an opinion 
as to genuineness of the handwriting on several exhibits. 

The method of proving the forgeries and disposal of the forged 
instruments was as follows; Concerning count one, a witness testified 
that appellant presented a check to him, and that the endorsement 
thereon was made by appellant with an idelible pencil in the presence 
of the witness; other witnesses testifying as to counts two, three, and 
four, stated in each instance that they cashed checks in their places of 
business for appellant. All of the witnesses stated that the checks were 
not signed by persons who had accounts in the bank. 

John F. Gallagher was then called and testified that a comparison of 
the signature on the checks mentioned in counts two, three, and four, 
with the signature on the check in count one revealed that they were 
in the same handwriting as the proven signature on the check identified 
in count one. 


It is clearly apparent that the amount of proof was sufficient to 
warrant a conviction. Mr. Gallagher testified that he had been in the 
banking business thirty years and during that period of time had ad- 
vanced through the whole organization from messenger to his present 
position of assistant cashier. He said that he had dealt with signatures 
and endorsements “practically every day.” The exhibits were ad- 
mitted without objection, The trial court was of the opinion that the 
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witness was qualified and allowed him to give his opinion as to the hand- 
writing on the various exhibits. In passing upon the qualifications of 
witnesses this court has held that much is left to the discretion of the trial 
court, and its ruling will not be interfered with except in the case of an 
abuse of discretion. After reading the testimony as contained in the 
statement of facts, we hold that the court did not abuse its discretion 
in any way. The witness had had practical business experience for 
over thirty years, during which time he became thoroughly acquainted 
with the signatures of many individuals and was able to ascertain 
whether or not they were genuine. The knowledge obtained by ex- 
perience is in most cases much better than that which theorists elaborate 
in their libraries. The conclusion we have reached relative to the cor- 
rectness of the court’s ruling in allowing Mr. Gallagher to testify is in 
keeping with our decision in State v. Kennedy, 19 Wash.2d 152, 142 P.2d 
247. 

The record is free from error and the judgment is therefore affirmed. 


Liability as Accommodation Maker 


Alvarado v. Rosenberg, Municipal Court of Appeals for the District of 
Columbia, 50 Atl. Rep. (2d) 269 


Where evidence showed that payee refused to make loan unless 
wife signed with her husband and that she did sign as maker in 
payee’s presence and that loan was made to help prevent foreclosure 
on their home, and that thereafter wife wrote payee assuring him 
that she and her husband would pay the note, it was held that wife 
was at the very least an accommodation maker and liable as such. 


Action on a note by David Rosenberg against Ethel T. Alvarado 
and Don Jose Alvarado. From a judgment for the plaintiff, the de- 
fendants appeal. 

Judgment affirmed. 

Jack Politz, of Washington, D. C., for appellants. 

Solomon H. Feldman, of Washington, D. C., for appellee. 


CAYTON, C. J.— Defendants appeal from a judgment entered 
against them in an action on a promissory note. Only two questions 
of importance are involved. 

Their first statement of error deals with the action of the trial court 
in striking their demand for jury trial. We shall recite the circumstances 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 26. 
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which led up to that ruling. Defendants filed their jury demand before 
the return day, but did not accompany it by an answer as required by 
Municipal Court Rule 8, Part II. Instead they filed a motion for a 
better bill of particulars, requesting a copy of the note and a statement 
of the amount plaintiff had given each of the defendants, and “for other 
reasons to be called to the attention of this court at the hearing of 
this motion.” The motion was granted, but the record does not show 
on what ground or grounds. At any rate, plaintiff on the next day 
filed a copy of the note. Then almost two months elapsed during 
which defendants did nothing further and filed no answer in the case. 
Moving to take advantage of the default, plaintiff filed a motion for 
judgment. The trial court refused to grant judgment but ordered the 
jury demand stricken “for failure to file answer in time.” Defense 
counsel then asked one hour in which to file an answer, and this request 
was denied. Nevertheless, he did file an answer in the form of an 
affidavit of defendant Mr. Alvarado, in his own behalf and that of his 
wife. This affidavit did not deny that Mr. Alvarado had received the 
face amount of the note from plaintiff but asserted the defense of 
payment. In behalf of his wife he claimed she had received no con- 
sideration for the note and that her signature had been obtained by 
fraud. The case was later tried before another judge, without a jury, 
and was decided in favor of plaintiff against both defendants. 


In the light of the record before us we cannot say that the trial 
court committed error in striking the jury demand. Though the de- 
mand itself was filed timely it was incomplete because not supported 
by an answer as required by the rule we have cited. When defendants 
resorted to a motion for a more complete bill of particulars, plaintiff 
very promptly furnished a copy of the note; and then as we have 
seen defendants permitted two months to go by without filing an answer 
or making any other move in the case. The case remaining in that 
status, it was proper procedure for plaintiff to seek action by bringing 
it to the attention of the court by motion. 


We cannot say that the judge abused his discretion in refusing 
defendants further time to file an answer which was already almost 
two months overdue. Defendants insist that they could not answer 
because they required further information from plaintiff as to who had 
received the money. Yet there is hardly a doubt that they themselves 
had this information all along; they put it into an affidavit rapidly 
enough,— after the judge had ruled that the jury demand must be 
stricken. This action of theirs strongly indicates that they had long 
been in default in failing to support their jury demand by the required 
answer,— indeed by deliberately withholding an answer they were in 
a position to file at the very outset of the case. We cannot say that 
the judge was required to relieve them from the consequences of that 
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default. If the default had been excusable or the delay a short one 
a different situation would be presented. But here we have a delay 
of two months in complying with a mandatory rule of court and no 
satisfactory reason given for it. Courts have not extended their assist- 
ance under such circumstances. 

Next we decide the contention that Mrs. Alvarado was not liable 
because she received nothing for the note. There was evidence that 
plaintiff refused to make the loan unless she signed with her husband; 
that she did sign as maker in plaintiff’s presense; that the loan was 
made to help prevent foreclosure on their home, and that thereafter 
Mrs. Alvarado wrote plaintiff assuring him that she and her husband 
would pay the note. Thus she was at the very least an accommodation 
maker and liable as such.? 


*Code 1940, 28—206. Chase v. Dupont Nat. Bank of Washington, D. C., 
8 Cir., 277 F. 235; Kiess v. Baldwin, 67 App. D. C. 147, 90 F. 2d 392; Com- 
mercial Nat. Bank of Washington v. McCandlish, 57 App. D. C. 878, 23 F. 
2d 986; Willard v. Crook, 21 App. D. C. 237. See also Jett v. Montague Mfg. 
Co., 61 App. D. C. 277, 61 F. 2d 918. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Bequest with Direction for Payment in Monthly Installments 


In matter of Harry Maybaum, Court of Appeals, 117 N. Y. Law Journal 63 


Under a testamentary provision in which a testator bequeathed 
sixty per cent of the residue of his estate to his wife and directed 
that his executor “pay the same to her in monthly payments” of thirty- 
five dollars each and that in the event she “dies before her share of the 
sixty per cent is paid to her in monthly installments as aforesaid, 
then and in that event the balance is to be paid to her son,” the tes- 
tator did not make a bequest to her which was absolute except as 
modified by the direction for monthly payments, and she was not en- 
titled to receive the capital sum necessary to produce the monthly pay- 
ments. Any balance of the sixty per cent remaining on her death, 


her son having predeceased her, will be distributable as intestate property 
to the testator’s distributees. When a testator does not direct his 
executor to purchase an annuity, but directs that an annuity be paid 
out of the estate, the one to whom the annuity is bequeathed is not 
entitled to elect to receive the capital sum necessary to produce the 
payments which the testator directed to be made. 


Contents of Safe Deposit Box 


In re Estate of Anna M. E. McGary, Pennsylvania Supreme Court, 49 Atl. 
Rep. (2d) 350 


After decedent’s death in 1944, certain U. S. Treasury Bonds, cur- 
rency, and various items of jewelry were found in her safe deposit box. 
All of the items of property, except certain pieces of jewelry, were en- 
closed in wrappings, identifying them as the property of relatives of 
decedent. It is held on the evidence, that all of this property, except 
bonds held jointly by the decedent and her niece, was the property of the 
relatives and so not includable in decedent’s estate for inheritance tax 
purposes. Although the jointly held bonds were in an envelope identi- 
fying them as the property of the niece, they still are taxable, to the 
extent of one-half of their value, as a part of decedent’s estate. 
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Court Will Not Advise Trustees 


In re Hewitt, Supreme Court, 65 N. Y. Supp. (2d) 695 


The corporate co-trustee of an inter vivos trust, differing with the 
individual co-trustee as to the advisability of foreclosing a mortgage, 
petitioned the court for an order directing the trustees to foreclose. 
The application was denied. Where both trustees are experienced in 
matters of this nature, the court will not resolve the problem on which 
they have in good faith differed. It is a business decision resting within 
the province of the trustees. 


Designation of Trust Fund 


Estate of Furbish, N. Y. Surrogate’s Court, 117 N. Y. L. J. 627 


A testamentary provision for the establishment of a trust fund 
“consisting of all stocks and bonds, registered in my name and belonging 
to me, and found at the time of my decease in my box in the Safe 
Deposit Department of the Guaranty Trust Co. of New York,” was 
construed to place in trust all of the securities found in the testator’s 
safe deposit box and belonging to him, whether registered or unregistered, 
and whether in the testator’s name or in street names. 


Contingent and Vested Remainders 


In the matter of Robert M. Gluck and Walter Frank, Appellate Divisien, 
N. Y. Law Journal, Vol. 117—No. 61 


A contingent and not a vested remainder was given to a testator’s 
three sons, who, with a daughter, survived him, and who predeceased 
the daughter, by a provision in his will in which, after directing that 
the income of a trust should be paid to the daughter during her life, 
he directed that on her death the principal should be paid to her issue, 
if any, and that in the event of her death without issue the principal 
“shall be divided among my other children, the issue of any of them then 
deceased taking the share such child would have taken, if living.” 


Although the testator in his will mentioned the three sons, the 
direction to divide the principal of this trust “among my other chil- 
dren” is not to be regarded as equivalent to a direction in which each 
son was named and thus as creating a remainder to the sons which 
became vested on the testator’s death, subject to being divested if the 
daughter was survived by issue. Since the testamentary provision 
contained no words of a present gift, but directed a division and 
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distribution of the remainder on the death of the daughter, it made a 
gift which was future and contingent and not one which was immediate 
and vested. The three sons having predeceased the daughter, two 
of them without issue, and the third leaving issue, the remainder was 
payable, on the daughter’s death without issue, to the issue of the third 
son. It was error to hold that a third of the remainder should be paid 
to the estate of each of the two sons who had died without issue and 
the remaining third to the issue of the third son. 


Essentials of Express Trust 


Wescott v. The First & Citizens National Bank of Elizabeth City, North 
Carolina Supreme Court, No. 23 


A letter to a bank stating that the writer wished to establish an 
account from which he alone would be able to withdraw funds, but 
that in case of his death he would like his grandfather to receive the 
deposited funds, did not create an express trust in favor of the grand- 
father, since there was no transfer or assignment of a present bene- 


ficial interest in the deposited funds, which is an essential element of 
an express trust. 


Discretion of Life Beneficiary to Invade Principal Not Subject to 
Judicial Examination 


Matter of Woodland, Appellate Division, 295 N. Y. 390, 68 N. E. Rep. (2d) 181 


In 1940 a testator left the residue of his estate in trust with 
directions that his wife receive the income monthly, “together with 
as much of the corpus as she may deem necessary for her maintenance, 
comfort and well-being (for which she shall not be required to make 
or file any account) ,” and that upon her death the remainder be paid 
to his daughters and son-in-law. Although her income from other 
sources was $13,000 per year, and the trust income approximately 
$9,000 per year, in 1944 the widow requested that the trustees pay 
her $40,000 from the trust principal of $54,000. The trustees who were 
also remaindermen, filed a petition for construction of the will. In 
her answer, the widow changed her request to ask for the entire trust 
principal, or yearly payments of $20,000 from income and principal. 
The surrogate construed the will as conferring on the widow an ab- 
solute discretion, the exercise of which could not be restrained by 
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the trustees or the court. In the Appellate Division, the ae s 
decree was affirmed by a divided court. 

It was held, on appeal, that when the widow filed with the trus- 
tees a statement that she required a sum for her maintenance, com- 
fort and well-being, the trustees had to comply. Such a statement 
demanding principal imported the exercise of good faith and honest 
judgment and was not open to question. Most of the cases involving 
discretion to invade trust principal have involved discretion given to 
trustees, with which the courts have not interfered except to prevent 
an unreasonable or dishonest exercise. The reasonableness of a trus- 
tee’s exercise of discretion is judged in the light of the degree of discre- 
tion conferred upon him and the existence or non-existence of ex- 
ternal standards of judgment provided by the settlor. The exercise of 
discretion by an owner of a legal life estate with discretionary power 
to consume the principal is governed by the same principles of reasona- 
bleness and good faith. 


Savings Account in Trust 


In re Gross, 62 N. Y. Supp. (2d) 392 


A mother opened an account with a New York savings bank “in 
trust” for her daughter. Several years later the mother was adjudicated 
a mentally incompetent person and became an inmate of a state hospital 
for mental cases. A guardian was appointed to administer her property. 
He demanded that the savings bank pay over to him the balance in the 
“in trust” account. The bank refused. The guardian then filed a peti- 
tion with the court alleging that the money on deposit in the “in trust” 
account was necessary for the mother’s support and maintenance. He 
asked the court to revoke the trust and order the bank to pay the bal- 
ance in the account to him. The daughter for whom the account was 
“in trust” objected to the guardian’s petition and filed an affidavit in- 
dicating that her mother, while still mentally capable, had made the 
trust irrevocable in the daughter’s favor. 


It was held that the relation existing between a savings ntouk and its 
depositor is that of debtor and creditor. If payment be refused upon 
demand, the depositor’s remedy would be to sue the bank, and the guar- 
dian has no greater rights than the depositor herself has. The opening 
of a savings bank account by a depositor in her own name “in trust for” 
a named daughter, with no other evidence of intention creates a so- 
called tentative or a proposed or revocable trust. After her adjudica- 
tion as mentally incompetent, the mother was no longer able to exercise 
her right either to revoke or make irrevocable the tentative trust. If 
the trust was still a tentative one at the time of her adjudication, the 
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court became entitled to revoke the trust on her behalf; but unless and 
until the court revokes the trust, the guardian has no right to have the 
deposit paid over to him. 


Errors of Judgment by Trustee Held Excusable Under Exculpatory 
Clause 


New England Trust Co. v. Paine, Supreme Judicial Court of Massachusetts, 
1946 A. S. 1335 


The probate judge adopted the auditor’s findings to the effect that 
the trustee had invested some $23,000 in Boston and Maine Railroad 
and its leased lines in excess of what in the exercise of sound judgment 
should have been a fair proportionate part of the trust estate to invest 
in these securities, but ruled that this was no more than a mistake of 
judgment and, therefore, was covered by the exculpatory clause. This 
clause provided that the “trustee shall not be responsible for involun- 
tary losses, or to make good any portion of the estate save what shall 
be lost by its own wilful default.” Accordingly, the trustee was not 
chargeable with the loss. 

It was held that the testator intended to excuse the trustee from 
responsibility both for any breach of trust which it did not intend 
to commit, knowing it to be a breach of trust, and for any loss it did not 
intend to bring about. The trustee was not liable for negligence or 
failure to exercise sound judgment. Even if the exemption from 
liability were confined to the limits set by the Restatement: Trusts, 
§ 222, the trustee would still not be chargeable with the loss. The 
finding of the judge that the over-investment was merely an error of 
judgment could not be said to be plainly wrong. 


Savings Account in Trust Held a Completed Gift and Not Subject 
to Inheritance Tax 


McGary Estate, Supreme Court of Pennsylvania, 49 Atl. Rep. (2d) -350 


In the year preceding her death, decedent opened six savings ac- 
counts in her name in trust for various relatives, told the beneficiaries 
of the accounts, and, with one exception, delivered the account books 
to the beneficiaries. The sixth one she tendered to the beneficiary, 
but he asked her to retain it for him. Only decedent could make with- 
drawals from these accounts, and withdrawals could be made by her only 
on presentation of the books. There were no deposits or withdrawals 
in the accounts, except in the account for a niece, from which interest 
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was withdrawn by decedent regularly and transmitted to the niece, the 
niece sending the book ‘to the decedent for the purpose of each of these 
withdrawals. The Commonwealth claimed transfer inheritance tax on 
the six savings accounts, but the lower court excluded the accounts from 
the taxable estate. 

It was held that the “in trust” savings accounts were completed 
gifts or transfers prior to death, and not “tentative trusts,” the notice 
and delivery of the account books being evidence of the intention that 
the trust was irrevocable. Nor were such transfers intended to take 
effect in possession or enjoyment at or after death, because decedent 
retained no interest, income, or possession for herself, although the bene- 
ficiaries’ immediate possession of the funds in the accounts was post- 
poned until decedent’s death. The beneficiaries having acquired an 
immediate interest, death of decedent accelerated nothing except per- 
haps the right to immediate possession, and as such it was not a taxable 


event. 


Merger of Remainder with Life Estate 


Popp v. Bond, Florida Supreme Court, December 13, 1946 


A life tenant, whose father left a will devising certain property to 
such life tenant for life with one-half of the remainder in fee to her 
children and one-half to a charitable institution, who acquired the in- 
terest of the charitable institution and thereafter, joined by her hus- 
band individually and as guardian of their two minor children, agreed 
to convey a fee simple title to the real estate in question, free and clear 
of all claims of future-born children of such life tenant, was held to 
have a merchantable title on the ground that the contingent remainder 
of future-born children was extinguished when the title of the infant 
remaindermen in being was merged with the title of the life tenant by 
a conveyance of the fee simple to a third person. 


me 


Rights of Husband of Child Who Predeceased Intestate Parent _ 


Morris v. First National Bank of Atlanta, Georgia Supreme Court, No. 15708 


Before the death of the ancestor, persons who would become heirs 
on his death are heirs apparent only, and no inheritance which can de- 
scend to their children passes to heirs apparent who die before the an- 
cestor. Consequently, where a daughter who would have been her 
father’s sole heir at law if she had survived him, predeceased her 
father without leaving children, the daughter’s husband did not, as 
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sole representative and heir at law of the daughter, receive her father’s 
estate, since the provisions for devolution of property to the “representa- 
tive of a child” means child of a deceased child or a lineal descendant, 
and does not include the husband of a child who predeceased the in- 
testate parent. 


Temporary Administratrix Held Liable in Representative Capacity 


Auld v. Schmelz, Supreme Court of Georgia, 39 S. E. Rep. (2d) 39 


A temporary administratrix was substituted as plaintiff in a suit 
brought by her decedent, a lessee, to enjoin the defendant lessor from 
interfering with the removal of certain improvements from the leased 
premises. The lessor counterclaimed for rent allegedly due, and judg- 
ment was entered in his favor for the rent against the temporary admin- 
istratrix in her representative capacity. She then filed a petition to 
set aside the judgment on the ground that it was invalid insofar as it 
purported to be against her as temporary administratrix, contending 
that the statute which outlined her powers did not permit her to 
disburse funds or be subject to suit except by the permanent adminis- 
trator. The statute provided that “A temporary administrator may sue 
for the collection of debts or for personal property of the intestate.” 

Upon a denial of her petition, the plaintiff appealed. It was held 
that the temporary administratrix is liable as such to a counterclaiming 
creditor in a suit to protect an asset of the estate. This decision 
accords greater importance to the policy favoring a minimum of litiga- 
tion than to that of limiting the suability of a temporary administrator 
because of the restricted nature of his powers and functions. Because 
of the relative brevity of their tenure and consequent inability to carry 
on all litigation necessary to settle an estate, many states by statute 
forbid the bringing of creditors’ suits against temporary administrators. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Bank Account Not Subject to Estate Tax as Property Within 
the United States 


City Bank Farmers Trust Co. v. Collector of Internal Revenue, 
U. S. District Court 


Decedent, who died in 1940, a British subject residing in England, 
had maintained a bank deposit in his own name in a New York bank. 
In 1939, he created a revocable, inter vivos trust, naming a New York 
bank as the sole trustee and assigning to it the amount of the account. 
This amount then was deposited by the trustee with itself in the form 
of a trust account. The trust funds were required to be held by the 
trustee without being invested until decedent should direct otherwise. 

It was held that the amount thus deposited, together with income 
from trust securities received by the trustee prior to decedent’s death 
and also deposited, constituted a bank deposit by or for a nonresident 
not a citizen, who was not engaged in business in the United States. The 
amount, therefore, was not subject to estate tax as property within 
the United States. 


Charitable Remainder; Reduction for Estate Tax on Intervening 
. Estate; Massachusetts Apportionment Statute 


Estate of Edwin E. Jack v. Commissioner, U. S. Tax Court, 8 T. C. No. 31 


Decedent died a resident of Massachusetts and in his will gave a 
24 per cent remainder interest in his residuary estate to designated 
charities, after a preceding life estate to his widow in the entire residuary 
estate. The will contained no direction as to payment of estate taxes. 

It was held that under the Massachusetts proration or apportion- 
ment statute the entire Federal and state estate taxes are not to be 
charged to the residuary estate; that the 24 per cent share of the residue 
to go to charities is first to be determined without reduction for estate 
taxes; that the share so determined is to be reduced only by that part 
of the Federal and state estate tax allowable or attributable to the 
widow’s life interest in that share; and that the present value of the 
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charities’ remainder in the share thus reduced is the amount of the 
charitable deduction to which the estate is entitled under section 
812 (d) of the Internal Revenue Code. 

Where a charity has not an outright bequest but only a remainder 
interest after a preceding life estate, the charity must bear (in the 
sense that its bequest will be thereby reduced) only so much of the 
tax as is attributable to the preceding life estate. This is because of 
the provision in the apportionment statute which prevents apportion- 
ment as between a life tenant and remainderman. In the instant case 
the charities have a remainder interest of 24 per cent of the residuary 
estate after deducting the specific bequests to be paid upon the death 
of the decedent’s widow. Since deduction is allowed under the Federal 
statute not for the full value of the 24% share but only for the present 
value of the remainder, the widow’s life estate in that 24% share 
is included in the net taxable estate and contributes to or causes an 
aliquot part of the total tax burden. Applying the provision of the ap- 
portionment statute, the charities must bear that part of the tax which 
is allocable to or caused by the inclusion of the widow’s life interest in 
the 24% share given to charities. That is to say, the 24% share 
of the corpus must be reduced by the amount of such tax, but it should 
bear no greater portion of the total tax. 


Credits Against Tax 


Estate of Milton J. Budlong v. Commissioner, U. S. Tax Court, 8 T. C. No. 33 


This case held that in determining the gift tax credit to which the 
estate is entitled under sections 813 (a) (2) and 936 (b) of the Internal 
Revenue Code on account of gift tax paid in 1936 and 1937 with respect 
to property now held includible in the gross estate, a separate credit 
should not be determined for each year, as in the respondent’s compu- 
tation, but both years should be combined, as in the petitoner’s compu- 
tation, and the credit determined based on the total value of the gift 
property includible in the gross estate, limited by the total amount of 
gift tax paid with respect to such property. 


Change of Beneficial Interest 


Estate of John W. Neal v. Commissioner, U. S. Tax Court, 8 T. C. No. 27 


Decedent, in 1929, created an irrevocable trust wherein he reserved 
power to modify, alter or amend the trust agreement, except that he 
did not have power to change any beneficial interests under the agree- 
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ment. Under original trust agreement the trust fund was to be 
divided into as many shares as decedent had grandchildren. Each 
grandchild was to receive the income from the share for life, one- 
third of the principal of its share upon reaching age 35, and had the 
right to appoint by will, if survived by a spouse or lineal descendants, 
the persons to whom its share of the principal should be paid upon 
grandchild’s death. In default of appointment, each grandchild’s share 
of principal was to be distributed to its lineal descendants, or, if there 
were no lineal descendants, to specified classes of remaindermen. Only 
upon the failure to take by the designated remaindermen was such 
share to revert to the decedent, or, in event of decedent’s prior death, 
pass to such persons as decedent might by will appoint, or to his heirs. 
In 1936 decedent purported to amend the original agreement so as to 
deprive each grandchild of its power of appointment. On several other 
occasions decedent also purported to amend the agreement in regard 
to administrative matters. 


It was held that decedent had no such power of alteration or amend- 
ment as to make the corpus of the trust includible in the decedent’s 
gross estate under section 811(d) (2), Internal Revenue Code. 


Retention of Contingent Life Estate 


Commissioner v. Estate of Charles Nathan, U. S. Circuit Court of Appeals, 
Seventh Circuit, No. 9228 


Decedent created an inter vivos trust providing for payment of the 
income to his sister for life. He also provided, however, that if she pre- 
deceased him he should receive the income from her death to his. He 
died in 1943 while the sister was still living. It is held that the transfer 
is taxable as a transfer with a right to income retained “for a period 
which does not in fact end before his death.” 


Deduction for Previously Taxed Property 


Central Hanover Bank & Trust Co. v. Commissioner of Internal Revenue, 
U. S. Circuit Court of Appeals, Second Circuit, Docket No. 20299 


Decedent died in 1941 within five years of the death of her husband 
in 1937. She received certain assets from her husband’s estate, in the 
form of securities, insurance proceeds, and real estate, which were 
identified as part of her estate. As these assets were received subject to 
unpaid debts still owing by the husband’s estate at the time of distribu- 
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tion, decedent is held to have received only an interest in each asset 
measured by its value less its proportion of the debts as a whole. 
Therefore, the allowable deduction for previously taxed property is 
limited to the interest in the assets thus received and is not determined 
by the total value of the assets as such. 


Deduction of Investment Counsel Fees 


Nancy Reynolds Bagley v. Commissioner, U. S. Tax Court, 8 T. C. No. 14 


This case held that fees paid by petitioner to her attorneys in the 
taxable year for services and advice with respect to the purchase of tax- 
anticipatory, interest-bearing bonds, the making of interest-bearing 
loans to corporate officers for the purpose of protecting petitioner’s in- 
vestment in the corporation, and with respect to the merits and legal 
aspects of plans submitted to petitioner by a firm of estate planners for 
the rearrangement and reinvestment of petitioner’s entire estate are de- 
ductible non-trade or non-business expenses under section 23(a) (2), 
Internal Revenue Code. 

It was held further that attorneys’ fees for advice with respect to 
the establishment of a trust for petitioner’s minor daughter, and with 


respect to the release of certain powers of appointment which petitioner 
held over the corpus of trusts of which she was an income beneficiary 
for life are not deductible. 


Effect of Affidavit of Decedent Concerning Gift Not Made in 
Contemplation of Death 


Estate of Bertha M. Engel v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 8347 


Gifts by decedent to her children motivated by a desire to give 
financial aid, and thus relieve herself of annoying appeals for assistance, 
and by a desire to show no partiality, were not in contemplation of 
death. An employee of a bank, who was an assistant to the son-in-law, 
prepared the gift tax return and, as his own contribution, prepared 
an affidavit which was later attached to the return, in which the decedent 
swore that the gifts were not made in contemplation of death. The 
respondent argues that this statement not only does not show that the 
gifts were not made in contemplation of death, but strongly indicates 
that the contemplation of death was uppermost in the mind of the 
decedent. It was obviously an attempt to make a case for the decedent. 
However, it appears to have been due to overzealousness on the part of 
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a person who was trying to assist the decedent. She was not consulted 
about it. The affidavit is of little significance one way or the other 
in the light of the other evidence in the case. 


Estate Tax on Annuity Contracts 


Estate of Judson C. Welliver v. Commissioner, U. S. Tax Court, 8 T. C. No. 18 


An estate comprised annuity contracts requiring the payment of a 
fixed sum annually to the decedent for life and thereafter to his widow 
for life. In the estate tax return the executor elected the optional valua- 
tion as of a date one year from decedent’s death under section 811 (j), 
Internal Revenue Code, and reported the contracts at a value represent- 
ing the amount necessary to purchase comparable contracts for the 
widow’s life by use of the annuity table and interest rate used by the 
issuing company when the contracts were made but not used at de- 
cedent’s death and thereafter. 

It was held that the amount was includible in gross estate as the 
contracts were interests affected by mere lapse of time. The value of 
the contracts at decedent’s death was held to be the amount for which 
comparable contracts could have been purchased from the issuing com- 


pany under the annuity table and interest rate then used by it in com- 
puting premiums. 


Taxability of Trust Income 


Morris Joseloff v. Commissioner, U. S. Tax Court, 8 T. C. No. 24 


Trustor owning 73 per cent of the stock in a family holding corpora- 
tion provided in the trust agreement that he should have power to di- 
rect the trustee (who was also subject to removal by the trustor) to 
obey the trustor’s directives as to all investments and in said agree- 
ment absolved the trustee from all fiduciary liability which might re- 
sult from obeying the trustor’s directives. Trustee - invested two- 
thirds of trust income in “Debentures” of said family holding corpora- 
tion. 


It was held that such power to direct the investment of the trust 
income in. the family holding corporation completely dominated by 
the trustor was tantamount to the ownership of such income in the 
trustor who is thereby taxable for such income under section 22(a). 

Although the length of the term, the character of the trustee and 
the surrounding circumstances in this case differ very much from those 
in the Clifford case, the net result, whereby the settlor has retained 
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for himself dominion over the trust estate, the power to use the trust 
estate for his own economic good and the inclusion of the income of the 
trust estate in the economic unit of the family, are common elements of 
the case at bar and the Clifford case. In the case at bar the grantor of 
the trusts, by reserving to himself the power to lend the corpus of the 
trust to a holding company of which he and his wife are substantial 
owners, has made himself in substance the owner of this trust fund and 
the only result of the creation of the trust has been to divide the income 
which the corpus of the trust has produced between himself and the 
trust. 


Tax Liability on Annuity Contract 


Virginia M. MacArthur v. Commissioner, U. S. Tax Court, 8 T. C. No. 32 


Petitioner and her mother purchased two annuity contracts, each 
for a consideration of $25,000, of which each paid half. Each annuity 
contract provided for an annuity to the mother during her life, there- 
after to the petitioner. It was held that the Commissioner did not err 
in denying exclusion from gross income of the amount above 3 per 
cent of the consideration for which petitioner might have purchased 
separately an annuity contract for a period following the death of her 


mother, and in taxing 3 per cent of the $50,000 consideration paid, un- 
der section 22(b) (2) of the Internal Revenue Code. 


Taxable Income of Trusts Under “Clifford Rule” 


Nate S. Shapiro v. Commissioner, U. S. Tax Court, 8 T. C. No. 11 


Petitioner in 1934 created three trusts, one each for the benefit of 
his wife and his minor son and daughter, and reserved to himself as 
co-trustee broad managerial authority, and discretionary power to ac- 
cumulated income, invade corpus, accelerate termination of the trusts, 
direct the sale and fix the price of trust property. As grantor he could 
remove the corporate co-trustee and amend the trusts in any way ex- 
cept to change the rights of enjoyment of any beneficiary. During the 
taxable years each of the trusts held a considerable number of shares 
of stock of a corporation of which petitioner was president and a director 
and from which he received substantial compensation for services. All 
corpus and accumulated income of each of the trusts for the children 
were to be paid to the beneficiary when he or she reached the age of 45. 
The trust for the wife was to last at least during petitioner’s life, un- 
less earlier terminated by him, and during that time he could distribute 
or accumulate the income thereof. 
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It was held that the petitioner is taxable on the income of each of 
the trusts under the principle of Helvering v. Clifford, 309 U.S. 331. 
The court concluded that, considered together, and “in the nexus of 
previous ownership, family economics, technical deduction and continued 
control” the rights retained by petitioner and the benefits enjoyable 
by him were such that there was no substantial change in his economic 
position as a result of the transfers in trust. 


Transfer Made in Contemplation of Death 


Old Colony Trust Co. v. Collector of Internal Revenue, U. S. District Court, 
Mass., Civil Action No. 4969 


Decedent transferred property in trust for the benefit of his grand- 
children within two years of his death in 1942. At the time of the 
transfer, he was 91 years of age, but was in unusually good physical 
condition. Where he executed a codicil to his will on the same day 
as that on which he made the transfer, and provided in the codicil for 
a similar disposition of property passing by his will, the transfer, on the 
facts, is held to have been made in contemplation of death. 


Taxability of Grantor 


Jane C. Hemphill v. Commissioner, U. S. Tax Court, 8 T. C. 


In 1938 petitioner and his wife created irrevocable trusts of which 
he was trustee and of which each corpus consisted of 5,000 shares of 
stock of Aero Industries Technical Institute, Inc. (later merged into 
Aero-Crafts Corporation). The two minor children of petitioner were 
beneficiaries, one of each trust. Thereupon, petitioner held a minority 
of the stock of Industries. Petitioner became president and a director 
of Aero-Crafts on December 9, 1940. Under an agreement dated 
November 14, 1941, petitioner was required to resign as such president. 
and director. Later, with the support of minority stockholders, he was 
re-elected president and director. 

The trust instrument provided that all net income and earnings 
should be accumulated and added to corpus during the lives of the 
grantors, or the survivor thereof, and prior to the attainment of the 
beneficiary’s majority. It recited that the trust estate was for the 
exclusive use and benefit of the beneficiary and that if the beneficiary 
should require financial aid because of accident, sickness or other un- 
foreseen emergency, the trustee might use the income or corpus to 
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meet such needs. It further provided that upon the beneficiary’s be- 
coming 21 years of age, all the net income and earnings should be paid 
to him until he became 25 years of age, when one-fourth of the trust 
estate should be distributed. Thereafter, at intervals, fractional parts 
of the estate were so distributable until he should become 40 years of 
age, when he would receive the remainder of the corpus and the trust 
would terminate. The beneficiary was given the absolute power of ap- 
pointment from the date on which he should become 18 years of age 
until the termination of the trust. Should he die before exercising such 
power, distribution would be made to his sister (or brother, in the case 
of the trust in which the daughter was beneficiary) or her issue. If 
she should die without issue, distribution would be made under the 
laws of succession in California. 

_ The trustee was granted the usual broad powers of administration. 
He kept a strict account of his transactions as trustee. Neither in- 
come nor corpus of the estate has ever been used by the trustee for the 
education, support and maintenance of the beneficiaries. All income 
from both trusts has been added to the corpora. 

It was held that that the trust income is not taxable to the petitioners 
under section 167 or section 22(a) of the Internal Revenue Code. 


Trust Includible in Gross Estate 


Estate of Louis Diamond v. Commissioner, U. S. Circuit Court of Appeals, 
Second Circuit, No. 106 


In 1928, decedent created a life insurance trust for the benefit of 
his daughter, retaining incidents of ownership as well as the right to 
amend, revoke, or modify the trust. In 1937, he became concerned 
about his financial affairs and was advised by his lawyer that he could 
forestall any possibility that he might use up the cash surrender value 
of the policies by amending the trust so as to relinquish his powers over 
the policies. However, it was not until 1939 that the contemplated 
amendment was finally executed and then only shortly after decedent 
had recovered from a serious illness and on the same day that he 
executed his will, which contained provisions similar to those con- 
tained in the trust in relation to distribution. His death occurred in 
July, 1942. The Tax Court’s finding that the amendment was in con- 
templation of death is held supported by the evidence and, therefore, 
the corpus of the trust is includible in the gross estate. 
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ARTICLE 


How Can the Federal Reserve Regain 


~ Control Over Bank Credit? 


By AUBREY C. LANSTON 
Vice-president, The First Boston Corporation 


In an address before Group V of the New York State Bankers 
Association Mr. Lanston tells how he believes Wartime controls 
of interest rates by the Federal Reserve and the Treasury should 
be relaxed in order to more effectively carry out the original pur- 


poses of the Federal Reserve Act. 


N order to successfully prosecute 

World War II the Government 
of the United States operated un- 
der unprecedented powers. Not 
all of these originated via the leg- 
islative process. Some were seized 
out of thin air because of the ex- 
pedient needs of War. In the 
course of establishing control over 
the costs of Treasury borrowings, 
and in the education necessary to 
convince the country that the War 
would not be financed under a ris- 
ing trend of interest rates; the 
Treasury, with the cooperation of 
the Federal Reserve System, peg- 
ged interest rates at maximum 
levels and thereby caused an 
unwritten amendment to be added 
to the Federal Reserve Act. This 
amendment was never passed by 
Congress. It is best that this 
was not done because, in the 
calmer light of peacetime, we have 
a better chance to return to our 
pre-war concept of a proper rela- 
tion between politics, banking and 


credit. Be that as it may, the 
amendment was unwritten and 
it can be stricken out in the same 
manner in which it was inserted. 
Most of the discussion about pat- 
terns of interest rates, the mone- 
tization of Public Debt, and the 
present lack of effective control by 
the Federal over the volume of 
bank credit extended, is a conse- 
quence of this wartime usurpation 
of power by the Government. 

The Federal Reserve act speci- 
fically prescribes that the open- 
market operations of the Federal 
Reserve banks shall be governed 
as follows: 


“The time, character and vol- 
ume of all purchases and sales of 
paper described in Section 14... 
as eligible . . . shall be governed 
with a view to accommodating 
commerce and business and with 
regard to their bearing upon the 
general credit situation of the 
country.” 
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An Unwritten Amendment 

This is the actual authority. We 
may grant that the Wartime pro- 
cedures might have been necessary 
during the early phases of Recon- 
version. Rightly, or wrongly, how- 
ever, virtually all of the Wartime 
powers (written or unwritten) 
have been removed or are in the 
process. This unwritten amend- 
ment remains. There is nothing 
in the Federal Reserve Act that 
states that the Reserve Banks 
should attempt to peg the Treas- 
ury securities markets in order 
that Treasury interest costs shall 
follow the desires of any political 
philosophy. To continue the War- 
time procedures at this time seems 
inconsistent with our actions in 
other fields and to fly in the face 
of the Board’s statutory authority 
rather than to conform to it. It 
is time that this situation was 


ended; that the Federal Reserve 
give more weight to the Congres- 
sional statutes, and that the neces- 
sary cooperation emanate from the 


Government, and less’ whole- 
heartedly from the Federal. 

You will note that I have differ- 
entiated between the Government 
and the Federal Reserve System. 
The Federal Reserve Act is re- 
plete with such a differentiation. 
I think that it is clear that the 
authors recognized the teachings 
of history which clearly warn that 
individual economic and _ social 
freedoms depend upon insulating 
banking and credit from National 
Politics in the maximum practical 
degree. One of the dangers of a 
Public Debt as large as ours is 
that the management of it in- 
creases the difficulties of avoiding 
an unwise infiltration by a political 
government into our private 
banking system. The private 
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character of these institutions rep- 
resents the heart of our private 
capital economy. Under all of 
these circumstances it was dis- 
turbing to see the Board of Gov- 
ernors so clearly outline the situ- 
ation in their Annual Report and 
then resort to recommendations 
which would cause the Federal to 
virtually operate, rather than to 
supervise, some 15,000 banks. It 
has been encouraging to witness 
the resurgence of an independent 
spirit on the part of other Federal 
Reserve bankers. I said earlier 
that the unwritten Wartime 
amendment can be removed just 
as it was inserted. I hope later 
to outline a start in that direction. 


Politics and Interest Rates 


We must first recognize that 
politics, as well as the War emer- 
gency, are responsible for many of 
our difficulties with interest rates, 
debt management, and control of 
credit. It was quite clear during 
the War that two phases of the 
War financings were building up 
pressures—not toward higher in- 
terest rates—but for higher living 
costs. First, was the large scale 
absorption by the commercial 
banks of Treasury deficits. This 
was on a direct and an indirect 
basis. Second, was the rigidity 
with which the short-term rates 
were held materially lower than 
longer rates while banks, and 
other investors, lost all fear of 
higher interest rates and were 
more than willing to acquire the 
higher yielding securities. The 
volume of bank deposits thus 
created was largely determined by 
the size of the Treasury deficits— 
not by the banks. The indirect 
method of lodging the Treasury’s 
residual financings had the addi- 














tional effect of further lowering 
rates. Political considerations 
seemed to inspire a desire to at- 
tain a low record interest cost for 


these financings. To achieve this, . 


the less popular lower rate issues 
were literally forced down the 
throats of bankers who preferred 
longer ones while the Federal Re- 
serve stood by to take care of the 
indigestion. Politics then inter- 
vened to prevent changes in this 
pattern of rates. Sanity showed 
its face with Vinson’s refusal to 
force this rate lower. Politics is 
today responsible for the fact that 
measures are not underway to re- 
move these Wartime controls. 

You are familiar with the man- 
ner in which these war powers of 
the Government operated and still 
operate. The Federal Reserve 
System stands ready to buy secur- 
ities from the commercial banks 
under an open-market procedure 
which bases largely on the objec- 
tive of protecting the Treasury’s 
7% Certificate rate. The conse- 
quences have been condemned by 
the Chairman of the Federal Re- 
serve Board, and by many others. 
The Chairman, however, is still 
“satisfied” with the 7% rate. As 
individual banks operating on the 
basis of their particular situation, 
sell such securities to the Federal 
they obtain Federal Reserve funds 
which, at their option, may be 
used to purchase securities from 
non-bank investors or to make 
loans in an amount about 5 times 
larger than the volume of secur- 
ities sold. 


Greater Elasticity Needed 


I would like to make one more 
comment on this phase of things. 
One of the stated purposes of the 
original Federal Reserve Act was 
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. .. . to furnish an elastic cur- 
rency....” The currency of ‘this 
country is largely measured by 
check-book money. As long as 
the open-market rate for Treasury 
Certificates stays at about the 
same level as the Federal Reserve’s 
and the Treasury’s peg, it seems to 
me that we have a currency with 
only a “one-way stretch.” We 
should be able to find a way to 
regain a greater degree of elasticity 
in our currency. 

We know that these matters are 
profoundly technical. It is most 
difficult to achieve a proper under- 
standing of the subjects involved 
in the Congress or throughout the 
country. This means, therefore, 
that changes in the status quo will 
be circumscribed by definite limi- 
tations. These are of a political 
and a public character. 

Perhaps I should add that re- 
crimination of bankers, investors 
or dealers serve no constructive 
ends. There is no corner, either 
within the ranks of Government, 
or without, on morality of purpose, 
on the sincerity of concern for our 
national welfare, or of the ability 
to evolve the more effective and 
appropriate courses of action. 

Next I wish to admit that it 
seems almost impossible, in view 
of the political and public consid- 
erations, to produce a full or even 
reasonably full answer to the com- 
plications which debt management 
places in the path of assuring to 
the Federal, that it can confidently 
proceed to discharge its duties 
with respect to “the general credit 
situation of the country,” and “to 
establish an elastic currency.” But 
I am confident that we can start a 
return to this order of things and 
that we should delay no longer. 
The commonly accepted ap- 


356 THE BANKING 
proach for moving away from our 
unlegislated changes in the posi- 
tion of the Federal Reserve seems 
to emphasize the desirability of 
reducing so-called monetization of 
the Public Debt. I would go 
further, as you can see, and pro- 
vide for a more effective return 
of the Federal to the ostensible 
purposes of its functions. This re- 
quires me to emphasize a point 
of technique. 

It has been suggested by recog- 
nized authority that we should 
“defrost” short-term rates. If this 
means that we should unpeg the 
Treasury Bill rate, and eventually 
refrost the Certificate rate at 1% 
instead of %% I don’t think we 
could rely on this to do much of a 
job. If the open-market rate 
moved up to the new peg, the 
ability of the Federal to contract 
credit would not be measurably in- 


creased over what it is today. It 
is possible that we might witness 
a return flow of currency and an 
inflow of gold that would cause 
the Certificate rate to move away 
from the 7% (or 1%) peg toward 


lower yields. In such event, the 
Federal Reserve might be able to 
sell some of its holdings and pro- 
vide a “two-way stretch” currency 
at least to the extent of preventing 
these funds from broadening the 
credit base. But—the area of ac- 
tion available to the Federal would 
be too narrow. 


Rediscount Rates 


On the other hand, if the Feder- 
al Reserve Banks maintained a re- 
discount rate of 1% and if the 
Treasury were willing to see its 
Certificate borrowing costs move 
up to 144% (if necessary) we 
would have measurably increased 
the Federal’s area of action. It is 
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my judgment that, at this time and 
for some time, the open-market 
rate for Treasury Certificates 
would tend to stabilize as a point 
not materially above the redis- 
count rate—1%. A number of 
bankers believe it would stay right 
where it is or move lower. The 
point is that the Federal would 
be able to more effectively contract 
credit under these circumstances 
than would otherwise be the case. 

I would like to emphasize that 
such a circumstance does not en- 
vision affecting credit by changes 
in interest rates. The Federal Re- 
serve has 24 billions of Treasury 
securities. If it could obtain a 
larger area in which to engage in 
open-market activity, then the vol- 
ume of securities held would give 
it ample powers. That is the es- 
sential difference between defrost- 
ing—refrosting and what I term 
“limited decontrol.” 

This brings us back to politics. 
Can the Treasury afford to increase 
its short-term financing costs to 
144%? When any increase in rates 
is suggested Washington officials 
always ask—“What can we tell the 
boys on the Hill?” My answer 
today is that we can tell them the 
facts—the facts about interest 
costs on the Public Debt. I hope 
to prove that a new peg of 144% 
would not serve to increase the 
Treasury’s interest costs. I have 
already illustrated to you how such 
a new peg might be sufficiently 
high as to return to the Federal 
Reserve some capacity to dis- 
charge its legislated responsibil- 
ities. 

Estimated Interest Cost 


The estimated interest cost for 
the fiscal year of 1947-48 is $5 bil- 
lions. This is made up of three 
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principal elements. The first of 
these is that paid to Treasury trust 
funds and agency accounts. The 
second is that attributable to Sav- 
ings Bonds. The third is that which 
is paid on the publicly-held mar- 
ketable debt. 

In the year 1946 the Treasury 
paid to its trust funds and agency 
accounts some $500 millions of 
interest on special issues. In addi- 
tion the funds received interest on 
about $634 billions of marketable 
securities. According to our esti- 
mates the 1948 total figure of in- 
terest should total $700 millions 
or more. Over succeeding years 
the total payments will show fur- 
ther substantial increases. It 


should not take many years (under 
existing practices and _ require- 
ments) for the total to materially 
exceed $1 billion. Some of these 
funds receive interest currently at 


2%, others require more favored 
treatment; i.e. at rates up to 4%. 
For example: The Government 
Life Insurance Fund receives in- 
terest at 344%. The National 
Service Life Insurance Fund re- 
ceives 3%. But this is not all of 
the story. The interest which is 
paid to most of these funds 
amounts to a compound interest. 
The interest payment of one year 
is capitalized into new debt and, 
in the succeeding years, the inter- 
est must be paid on the original 
investments plus these increments 
of capitalized interest. This the- 
ory of Government investment in 
its own securities was devised, in 
most cases, to provide a means by 
which they could earn on their 
assets and reduce the direct ap- 
propriations needed but, in essence, 
the result is to create a series of 
indirect appropriations. The bene- 
fits are not always general. Some 
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go to special groups. If the ap- 
propriations were not made under 
the guise of “Interest on the Pub- 
lic Debt” they would have to be 
made as direct appropriations to 
the particular accounts or their 
enacting legislation changed. The 
whole theory of trust fund and 
agency account investments should 
be re-examined. It seems to me 
to be misleading, however, to have 
the interest payments to these 
funds included as an item of In- 
terest on the Public Debt. Cer- 
tainly there is only an indirect 
relation between this interest cost 
and interest rate and credit prob- 
lems. 

The second element is_ the 
amount of interest appropriated 
for the account of Savings Bonds. 
Treasury accounting procedure in- 
cludes in the annual interest ap- 
propriation the difference between 
the redemption values of discount 
Savings Bonds at the end of one 
period and the redemption values 
at the end of the prior period. 
Since the schedule for redemption 
values accelerates, the amount 
which will have to be appropriated 
in succeeding years should be sub- 
stantially higher. This assumes, 
of course, that no particular 
change occurs in the amount, or 
series distribution, of the outstand- 
ing issues. We estimate the 1948 
appropriation for interest to be 
almost $500 million below that 
which would be the case if Treas- 
ury accounting procedure figured 
E bonds at their 2.90% yield to 
maturity. Again there can be 
very little relationship between 
this element of interest cost and 
the changes outlined for short- 
term interest rates. These secur- 
ities tie into the longer-term 214% 
rate. 
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The third element of interest is 
that paid to the public holders of 
marketable debt. This can be 
measured on a basis which in- 
cludes or excludes the Federal Re- 
serve holdings. In recently com- 
menting on the desirability of un- 
pegging Treasury Bills, Mr. Eccles 
suggested an indirect means of 
taxing away any excessive earn- 
ings of the Federal Reserve banks. 
While this method may be less de- 
sirable than a reenactment of the 
franchise tax which was a part of 
the original Federal Reserve Act, 
either would remove Federal Re- 
serve holdings from the earnings 
impact of a higher short-term rate. 


Marketable Treasury 
Obligations 


Excluding the Federal Reserve 
holdings, the average weighted cost 
of interest on marketable Treasury 
obligations due or maturing within 
5 years is about 1.60%. For some 
time the Treasury has indulged in 
a policy of refunding all such is- 
sues into Certificates bearing in- 
terest at %%. Thus present re- 
funding policies are steadily reduc- 
ing the payments to public holders 
of marketable debt, while Savings 
Bond interest continues on its 
original schedule, and payments to 
trust funds, etc., are increased. 

The first point of agreement 
that would be necessary, in order 
to permit the new peg for Certifi- 
cates to be set at 112% is that 
the Treasury, and Congress, be 
satisfied with the present costs on 
the currently outstanding total of 
marketable debt. It is not neces- 
sary to defend a plan which would 
create higher interest costs. The 
only other point of agreement 
necessary would be that interest 
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rate and refunding policies will 
not be combined in an attempt to 
reduce interest payments while ad- 
hering to a policy of rate stabili- 
zation. 

It seems to me that the average 
person might be justified in the 
inference that a policy of stabiliz- 
ing interest rates implies that the 
level of interest payments on a 
given total of debt are low enough 
—at least for the common good. I 
go along with the view that re- 
ductions in debt should be made 
via bank held securities. But I 
can’t go along with a policy aimed 
at stabilizing interest rates which 
is then combined with a refunding 
policy which reduces interest costs 
without retiring debt, and thereby 
tends to unstabilize market yields. 
Holders of short-term securities 
seek to recover the loss of income 
that is entailed in the refunding 


policy by buying longer securities 
in the market and thus depressing 
market yields. It is small wonder 
that Chairman Eccles foresees a 
future trend toward lower market 
yields. 


Government Accounting 


Now I would like to comment 
on two points. The first concerns 
Government accounting. Two off- 
setting items cannot be lumped. 
This is probably standard account- 
ing procedure but it doesn’t change 
the facts of life which are as fol- 
lows: Treasury interest payments 
are taxable. One estimate that we 
have heard of the effective rate 
was about 30%. If this is correct, 
then the real cost of our third ele- 
ment of interest is less than 24% 
billions or one-half of the total 
gross appropriation. This is the 
real cost of the debt that can be 
directly affected by Treasury and 
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Federal Reserve policies concern- 
ing interest rates. 

The second point is that the in- 
terest costs on the debt are going 
to rise no matter how persistently 
the Treasury continues to refund 
with 7%% Certificates. I might 
digress to repeat that the further 
that the Government persists in 
this refunding policy at the %% 
rate, the more it increases the 
problems of stabilizing interest 
rates. Eventually it meets up with 
the necessity of increasing its costs 
by offering higher coupon securi- 
ties. The increase in the interest 
payments called for by the invest- 
ment requirements of trust funds, 
etc., will alone far outweigh de- 
creases in payments to the public 
on marketable securities which 
come from refunding debt costs of 
about 1.60% into 7% issues and 
occasional offerings of longer se- 
curities. When one must add to 
the increasing cost of interest to 
trust funds, the increasing costs 
of servicing Savings Bonds, the 
possible offsetting reductions via 
refunding policies appear even less 
effective. 

So much for the politics and 


arithmetic of interest payments. 


Now to another political considera- 
tion—commercial bank earnings. 
The Chairman of the Federal Re- 
serve Board has predicted that the 
net earnings of commercial banks 
will drop by more than 25% in 
1947 relative to 1946. To this one 
may add other considerations. The 
present level of loaning rates pro- 
vides a relatively low gross annual 
income from loans with which to 
absorb any higher per annum rate 
of loan losses. The effect of these 
losses, when they come, in decreas- 
ing net earnings may well be a 
sharp one. Higher rates for Treas- 
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ury Certificates would benefit op- 
erating earnings. Simultaneously, 
however, the average market level 
will be composed of lower prices 
—hence bond profits may be quite 
small. They have been quite large. 
Therefore, the trend of bank earn- 
ings to lower levels should miti- 
gate this political problem. 

The other consideration is an in- 
direct result. If short-term rates 
are increased, loaning rates should 
increase. Then commercial banks 
will be less inclined and less able 
to compete as strenuously as they 
are today with the various savings 
institutions for longer-term loans 
and securities. This would reduce 
the pressure on these longer rates. 

Now for one other item which 
may be partly political. This is 
the “fear” of making changes. We 
need some “fear” in order to de- 
crease the demand for intermediate 
and longer Treasury securities. 
Today investors buy intermediate 
and longer securities without 
qualms. They seem to measure 
only their income needs. The 
liquidity of various maturity sec- 
tions is considered virtually the 
same as far as the investment 
portfolios are concerned. But un- 
pegging short-term rates would 
produce no market calamity. How 
can an undue degree of fear enter 
into a five-year security at 1.50% 
or thereabouts if the new peg is 
to be maintained at an equal 
figure? As long as any peg exists 
the degree of fear is reduced. 

I shall not attempt to comment 
on other suggestions; i.e., the de- 
sirability of offering long-term 
2l%4s to achieve stabilization; Mr. 
Eccles’ comments on marketable 
versus non-marketable bonds; the 
validity, or rather the large lack 
of validity which suggests the re- 
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funding of short-term debt as a 
conservative course, or anti-infla- 
tionary implement, and so forth. 


A New Peg of 1%2% 


I have tried to illustrate that 
the arithmetic of interest costs 
weighs against any objections to 
increasing the Treasury short-term 
rates. We can see that a new peg 
of 114% would mean that the 
Treasury would refund at such a 
rate if market conditions required. 
This would be in lieu of refunding 
at %%. Since, however, the costs 
of such debt due or callable over 
the next five years is about 1.60% 
—no increase in Treasury interest 
costs during such a period could 
be related to this increase in short- 
term rates. We can see also that 
the increased interest cost which 
will inevitably arise, based on debt 
considerations which are beyond 
the real control of the Treasury. 
I trust that I have drawn clearly 
the manner in which our Wartime 
needs continue to thwart the pur- 
poses for which the Federal Re- 
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serve System was created. As 
bankers you can judge whether : 
am correct in believing, that based 
on money market considerations, 
these suggestions might widen the 
area throughout which the Fed- 
eral Reserve might more success- 
fully pursue its responsibilities. I 
do not claim these ideas constitute 
the only desirable workable me- 
chanics. I must emphasize, how- 
ever, that the methods followed 
and the technique employed are of 
the utmost importance in achiev- 
ing the desired result. That result 
is to strike out the unwritten 
amendment to the Federal Reserve 
Act which was an exigency of War. 
It now is a heritage. It can be re- 
moved, just as it was inserted, by 
the combined actions of the Treas- 
ury and the Federal Reserve Sys- 
tem. Of all the Wartime powers 
this has proven and remains—one 
of the most dangerous to our 
economy. At this time, when we 
cannot move too far, we should 
be sure that we move in the right 
direction. 
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Institutional Investment 


PEAKING before a meeting 

of the New Jersey Savings 
Banks Association, Dr. Jules I. 
Bogen, editor of the New York 
Journal of Commerce, declared 
that the next few years will wit- 
ness an increased supply of real 
estate mortgages, corporate bonds 
and municipal obligations. Such 
new issues, he stated, would offset 
the reduced supply of Treasury 
obligations. 

Even if the federal budget is no 
more than balanced, the supply 
of Treasury issues is likely to be 
reduced because of the absorption 
of long-term obligations by fed- 
eral trust funds and agencies; the 
increase in non-marketable bonds 
outstanding, such as the series 
“E”, “F” and “G” issues, will also 
tend to reduce the available sup- 
ply of long-term issues. 

Nevertheless, there is the pos- 
sibility that the Treasury may 
offer to savings banks and insur- 
ance companies a special type of 
non-marketable issue — providing 
these institutions can prove the 
need for such an issue to satisfy 
their investment requirements. 
Such an offering, of course, would 
not indicate a need for new 
money on the part of the Treas- 
ury. Rather, it would reflect a 
policy of providing obligations 
suited to the particular needs of 
various classes of investors. 


Because the nation is in the 
midst of the most acute housing 
shortage in its history, there will 
be large scale real estate mortgage 
financing over the next few years. 
Accordingly, such financing will 
undoubtedly be the source of new 
bank investments. 

Official estimates are to the ef- 
fect that some $6 billion of resi- 
dential construction will take 
place this year. Such a program, 
Dr. Bogen points out, could mean 
almost $5 billion in new mortgage 
loans, or an increase of more than 
20 per cent in the outstanding 
volume of residential mortgages. 
And while high costs and short- 
ages can defer the building boom, 
they cannot prevent it. 


Full Employment Patterns, 1950 


This is the title of an elaborate 
study of the postwar economy by 
the U. S. Labor Department’s 
Bureau of Labor Statistics. The 
study maintains that the spend- 
ing —or investing — habits of the 
American public will have to 
change radically if “full employ- 
ment” is to prevail in 1950. 

If our economy hopes to keep 
all but 2 million “fractionally un- 
employed” workers on the job, 
one of two alternatives must be 
realized. Either customers must 
spend more or save less of their 
incomes, or investment outlays 
must increase relative to the con- 
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sumption of goods. The Labor 
Department, however, does not 
attempt to indicate how spending 
or investment habits should or will 
be changed. 

“Full employment” can be at- 
tained by a pattern of demand 
heavily weighted by consumers’ 
purchases of finished goods. If 
consumers were to increase the 
proportion of income spent by 20 
per cent above the pre-war ratio 
—thus reducing the proportion of 
savings as a share of income—a 
demand sufficient to absorb 59 
million workers would result. The 
same objective could be reached 
through a structure of demand 
heavily weighted by investment— 
exports, construction and business 
expansion. The demand for capi- 
tal goods would have to increase 
to 275 per cent of the 1939 level. 

The above estimates are extreme 
possibilities. It is not likely that 
the “consumption pattern” can be 
realized in the early ’50s, if only 
by reason of the fact that a con- 
siderable expansion of productive 
capacity would be required to 
produce that volume of finished 
goods. Also, if the “investment 
pattern” were realized for a few 
years of capital goods boom, 
plant capacity would then ex- 
ceed the demand for finished 
consumers goods. 


Mortgage Interest Rates 


John H. Fahey, Federal Home 
Loan Bank Commissioner, states 
that an interest rate of less than 
5 per cent on standard long-term 
amortized home mortgages is “un- 
safe” and “unwise.” 

A rate less than 5 per cent, he 
contends, would not satisfy the 
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three fundamental requirements 
on home mortgages, which are: 

1—An amount sufficient to 
cover the expenses of the lender, 
including the services of qualified 
management for the lending insti- 
tution; 

2—An amount sufficient to pro- 
vide reserves to cover inevitable 
losses; 

3—An amount sufficient to as- 
sure a reasonable return to the 
savers who lend the money. 

Can borrowers afford to pay 
a 5% rate? Yes, answers Mr. 
Fahey, who points out that costly 
second and third mortgages were 
common in the past. Since 1933, 
he observes, “the interest cost on 
home mortgages to the average 
family has been cut in half. Second 
and third mortgages with their 
extreme rates have been practically 
wiped out. The resulting annual 
saving to home owners totals hun- 
dreds of millions of dollars. As 
yet there has been no saving to 
the home purchaser in any other 
direction. 

“We should discourage attempts 
to take a few more pennies out of 
the pockets of the people who lend 
money to their neighbors and 
fellow citizens to finance home 
ownership.” 

A rate lower than; 5 per cent 
can be considered, notes Mr. 
Fahey, but only when the size of 
the home mortgage has been re- 
duced to 40 or 50 per cent of un- 
questioned value, and when there 
is no doubt about the credit re- 
sponsibility of the borrower. 


Real Estate Mortgages 


Joseph M. Dodge, vice-presi- 
dent of the American Bankers 
Association warns commercial 
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over-expanding 
of real estate 


banks against 
their portfolios 
mortgages. 


According to Mr. Dodge, the 
legal limitations on the maximum 
amount of mortgages which a 
bank may carry in relation to its 
saving deposits are frequently too 
high. Mr. Dodge is of the opinion 
that “the legal limit is always a 
temptation or a goal, the fulfill- 
ment of which may be unwise. 
The record shows that to have 
been the case many times.” 

Obviously, if a certain measure 
of deposits is invested in mort- 
gages—assets of long-term and 
illiquid nature — support of an 
adequate amount of other assets 
of prime quality and near ma- 
turity are requisite. This is nec- 
essary to supply the liquidity that 
vanishes so quickly from a mort- 
gage account. Such liquidity 
should be available automatically, 
and without action by the bank. 

Mr. Dodge is concerned over 
the returning competition for sav- 
ings deposits. Such competition 
may lead some banks to invest in 
longer term assets in order to ob- 
tain a higher rate of return and 
thereby permit the payment of 
higher interest rates on savings 
deposits. He is also fearful of the 
risk involved in cases where the 
mortgage loan constitutes a high 
percentage of property value. Ex- 
perience has shown that loans 
which are too high in relation to 
property values are ultimately 
adjusted by foreclosure actions. 
“Appraisers,” declares Mr. Dodge, 
“should have the full support of 
bank management in limiting this 
possibility.” 


your opportunities 
by mastering other 
languages. Spanieh, 
French, German, 
etc. Open 9 a. m. to 
9 p.m. 


For67years Berlitz has never failed! 
BERLIT SCHOOL OF 


LANGUAGES 

630 Fifth Ave. 

International Bldg., Rockefeller Center 
66 Court Street 

First Central Tower 
Baltimore Life Building 
140 Newbury St. 

30 North Michigan Avenue 
1631 Carew Tower 

Leader Building 

avid Whitney Building 


CINCINNATI.. 
CLEVELAND... 
Detroit........ 


790 Broad St. 
226 S. 15th Street 
Grant Building 
209 Post Street 


Consumer Credit Curbs 


It is likely that Congress will 
deny the Federal Reserve Board 
the power to permanently regu- 
late consumer credit. In such 
event, it is anticipated that the 
Reserve Board will revoke Regu- 
lation W by summer. The Re- 
serve Board, it will be recalled, 
has already requested Congress 
for such permanent powers. This 
is in line with the Board’s belief 
that Congress, in establishing the 
Reserve System, gave it a man- 
date to stabilize credit generally 
and iron out the fluctuations 
stemming from overexpansion, as 
well as underextension, of credit. 

Despite the war’s end, restric- 
tions on the extension of consumer 
credit in the fields of scarce dur- 
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able consumer goods have been 
retained by the Board. Such re- 
strictions have limited the length 
of the term over which payments 
may be spread, and setting a floor 
for the initial cash down payment. 
Authority for the curbs now im- 
posed may be found in the Trad- 
ing with the Enemy Act, and a 
1943 emergency proclamation is- 
sued by the President. 


Banking Legislation 


Senator Tobey, chairman of the 
Senate Banking & Currency Com- 
mittee, has introduced a bill call- 
ing for the rigid regulation of 
bank holding companies. Last 
session a similar bill, drafted by 
the Federal Reserve Board, was 
introduced by Senator Wagner. 

The current bill prohibits “up- 
stream loans” — loans from sub- 
sidiary banks to parent companies. 
It also prohibits inter-company 
sales of securities, requires bank 
holding companies to divorce 
themselves from any non-banking 
subsidiaries, and bars them from 
extracting unreasonable or ex- 
horbitant managerial fees from 
any banks which they may con- 
trol. 

All bank holding companies 
would be required to register with 
the Federal Reserve Board. They 
would also be subject to periodic 
examinations and would have to 
furnish the Reserve Board, from 
time to time, with information re- 
lating to their condition and hold- 
ings. In this connection, a bank 
holding company is defined as any 
company which owns, controls or 
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holds power to vote 10 per cent 
or more of the voting shares of 
two or more banks. Any company 
which the Federal Reserve Board 
determines as having influence 
over two or more banks, so as to 
make regulation necessary in the 
public interest, is also classified as 
a holding company. 

Establishment of new holding 
companies, or expansion of exist- 
ing companies, is permitted pro- 
viding such action is in the public 
interest. Senator Tobey’s pro- 
posal places emphasis on the 
national policy against restraint of 
trade and undue concentration of 
economic power, as well as the de- 
sirability of continuing banking 
competition. 

Each holding company would 
have to set up a reserve fund of 
readily marketable assets to be 
used to replace capital of sub- 
sidiary companies, and to elimi- 
nate losses and depreciation. Every 
incorporated bank holding com- 
pany would be required to place 
in such fund all its net earnings 
over and above 6 per cent per 
annum of the par value of its 
stock. Non-corporate companies 
are required to accumulate a fund 
equal to at least 12 per cent of 
the value of all bank shares owned 
by the company. 

Severe penalties are provided 
for violation of Reserve Board 
orders but the bill provides for 
court review of such decisions. The 
bill also requires the Reserve 
Board to report back to Congress, 
at the end of five years, on the 
results of the act. 





| BANKING NOTES | 


Use of Check Routing Continues 
to Increase 

A quarter of the checks which 
clear through the Federal Reserve 
banks now bear the check rating 
symbol which was _ introduced 
jointly by the Bank Management 
Commission of the American 
Bankers Association and the Fed- 
eral Reserve System in June, 1945, 
according to E. V. Krick, chair- 
man of the A.B.A. commission. 

Mr. Krick, who is senior vice 
president and cashier of the Ameri- 
can Trust Company, San Fran- 
cisco, California, says that a year- 
end survey made by the Federal 
Reserve Systeni indicates that 83.7 
per cent, or 10,048 of the 12,005 
banks whose checks clear through 
the Federal Reserve banks, are 
using the symbol on a portion of 
their checks, and in the approved 
location. This is a substantial in- 
crease from the 74.8 per cent cur- 
rently using the symbol on Sep- 
tember 30, 1946. There is also a 
continued decrease in the number 
of banks using the symbol in other 
than the approved location, Mr. 
Krick declared. As stocks of old 
checks are used up, the use of the 
check routing symbol is becoming 
universal, he said. 

The routing symbol is a series 
of digits which indicates the Fed- 
eral Reserve district in which the 
drawee bank is located, the Federal 
Reserve bank or branch serving 
the drawee bank, and availability 
of the funds after the check has 
been received by the Federal Re- 


serve bank or branch. It is printed 
immediately below the _ bank’s 
A.B.A. transit number in the form 
of a fraction in the upper right 
corner of checks. 

Use of this routing symbol on 
checks reduces and simplifies the 
work of sorting by all banks and 
eliminates to a large extent the 
bothersome problem of missorts. 
Besides speeding up the handling 
and routing of checks, the routing 
symbol makes it possible to shorten 
the time required for presentation, 
payment, or the return of unpaid 
items. 


Further Expansion of Consumer 
Credit in 1947 


A further expansion of consumer 
credit in 1947 was forecast by J. 
Gordon Dakins, manager of the 
Credit Management Division of 
the National Retail Dry Goods 
Association, in an address to the 
National Consumer and _ Instal- 
ment Credit Conference of the 
American Bankers Association held 
recently in St. Louis. 

Warning his audience against 
“high-pressure approach” in mak- 
ing collections, Mr. Dakins said 
“An aggressive credit sales promo- 
tion program, a sound credit pol- 
icy, close collection follow-up and 
the exercise of care in granting 
credit—that is the program that 
retail credit managers have laid 
out for 1947. They realize that 
the big task facing them in the 
ensuing year is that of increasing 
credit sales on a sound basis. In 
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the year ahead, it will be their 
primary concern to make certain 
that they merchandise their store’s 
accounts receivable for the pro- 
duction of maximum sales volume 
consistent with sound credit prac- 
tice. 

“The greatest danger to be faced 
in 1947 will be that of overloading 
the consumer with too much 
credit. In case you have forgotten 
the Jones family that people used 
to try to live up to, they will be 
back in the public eye this year. 
During the war, with the scarcity 
of merchandise, the Jones family 
was marking time. This year, with 
more and more hard goods and 
other high-priced merchandise on 
sale, there will be a temptation 
on the part of the public to buy 
more than they can afford. Only 
close credit checking, sensible 
terms, and a regular collection 
follow-up will keep the people who 
try to keep up with the Jones’ 
from overbuying. 

“There is also a need today for 
selecting credit risks with greater 
care than at any time in recent 
years. That is the consensus of 
retail credit experts polled last 
November in a nationwide opinion 
survey. The survey disclosed that 
87 per cent of the credit managers 
in 136 cities in the United States 
and Canada believe it will be well 
to exercise growing caution. Among 
the 15 reasons given for the adop- 
tion of a more careful policy, these 
were stressed: the increased cost 
of living, fewer assured incomes, 
layoffs due to strikes and the clos- 
ing of many federal agencies, and 
the fact that people are rapidly 
spending their reserves. 

“Another thing, bankers should 
take a more active part in con- 
sumer credit groups and associa- 
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tions in each community. Bankers 
are relied upon by other business 
men for their constructive sug- 
gestions. They could help to im- 
prove the extension of consumer 
credit by taking their place beside 
the department and specialty stores 
in joint leadership. 

“The main problem of bankers, 
too, it seems to me, is to be able 
to sell yourself and your banks to 
the consuming public. You’ve got 
to get rid of the thought that you 
are doing customers a favor by 
lending them money. Instead, you 
must do everything possible to let 
the customer know that you wel- 
come his business. In reality, he 
is doing you a favor by coming to 
your bank, and the bank that is 
most gracious in greeting such cus- 
tomers is the one most likely to 
succeed.” 


Tobey Federal Reserve Bank 
Loan Guaranty Bill 

The guaranty of bank loans by 
the twelve Federal Reserve Banks 
as provided for in the Tobey Bill 
now pending before Congress was 
likened to the guaranty of loans by 
the government itself and charac- 
terized as a threat to the existence 
of the dual system of banking, by 
Walter B. French, deputy manager 
of the American Bankers Associa- 
tion, in an address delivered re- 
cently before the Missouri Bankers 
Conference. Mr. French pointed 
out that under the provisions of 
the bill the regulations governing 
the reserve banks in guaranteeing 
the loans of commercial banks 
would be promulgated by the po- 
litically appointed Federal Reserve 
Board. 

“The Federal Reserve Board is 
closely related to the government,” 
he declared. “It is our opinion 
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that government should not en- 
gage directly or indirectly’ in the 
field of private credit,” he added. 

Mr. French indicated that this 
power in the hands of the Federal 
Reserve Board could have an ad- 
verse effect on the dual system of 
banking. “Under the arrange- 
ment, the Federal Reserve Board 
could wield undue influence on 
banks that are not members of 
the Federal Reserve System,” he 
stated. “The dual system of bank- 
ing which we have in this country 
and which we consider to be so 
desirable has more than once been 
under attack by the present chair- 
man of the Federal Reserve 
Board,” he declared. 

Describing the bill, Mr. French 
said, “It would permit the Federal 
Reserve banks, under regulations 
to be issued by the Federal Re- 
serve Board, to guarantee loans 
made by private credit institutions 
such as banks up to 90 per cent per 
loan and on loans with maturities 
as long as ten years. 

“The argument is advanced that 
the Federal Reserve banks are 
owned by the commercial banks 
themselves and not by the govern- 
ment. We would point out, how- 
ever, that while under this pro- 
posed plan the twelve Federal Re- 
serve banks will give their guar- 
anties, these guaranties will be 
given under regulations issued by 
the Federal Reserve Board in 
Washington. This Federal Reserve 
Board is closely related to the 
government.” 

Mr. French warned that the 
guaranty system like the one pro- 
posed would take the risk out of 
lending and lead to the making of 
unsound loans and add to the ex- 
isting inflationary pressures. 








BOOKS FOR BANKERS 


Crepir Union DEVELOPMENT IN Wis- 
consin. By Eli Shapiro. New York: 
Columbia University Press. Pp. 174. 
$2.50. 1947. Here is well organized 
information on the operating experience 
of credit unions as financial institutions 
within Wisconsin. It examines how 
credit unions operate, what their possi- 
bilities are for competing with other 
consumer credit lending, and what their 
lending experience has been. 


Tue Loan Inpustry. By John J. Quig- 
ley. Boston, Mass. Bellman Publish- 
ing Co., 83 Newbury Street. Pp. 32. 
$1.00. 1947. This monograph is an 
analysis of the loan industry to give the 
following information: Personal qualifi- 
cations required for engaging in the 
work; scholastic training needed; com- 
plete analysis of employment opportuni- 
ties; remuneration received; chances for 
advancement; frank statement of advan- 
tages and disadvantages; possibilities for 
both men and women in the vocation, 
profession or industry. 


THe Operation OF Jos  EvALvuATION 
Pians. A Survey or Experience. 
Princeton, N. J. Industrial Relations 
Section, Department of Economics and 
Social Institutions, Princeton University. 
1947. Pp. 111. $1.00. This study 
deals with experience in wage determina- 
tion under job evaluation programs 
within a single plant or company. It 
places emphasis on experience in the 
continued operation of such programs 
rather than on first installation. ‘“Col- 
lective bargaining gives emphasis to the 
supply and demand‘ conditions in the 
labor market. Job evaluation stresses 
the relative contribution of the worker 
in the specific task performed. Neither 
element can be isolated from the other. 
Both are means of assessing the value 
of services rendered.” 


Tue Reconstruction oF Wori”p Trape 


AND SwepIsH TraDE Pouicy. By Gun- 
nar Myrdal. Stockholm: Svenska 











Handelsbanken. 1946. Pp. 30. A dis- 
cussion of Sweden’s international trade 
and commercial policy since the end of 
the war. 


Too Mvucn Money. By Thomas I. 


Parkinson. New York: Equitable Life 
Assurance Society, 393 7th Ave. 1947. 
Pp. 15. The author, who is president 
of the Equitable Life Assurance Society, 
believes that despite Treasury redemp- 
tions and reduction in bank deposits, 
money supply is still increasing and is 
an inflationary threat. He says that 
banks are making heavy government 
bond purchases, and points out that 
there is now no gold standard to check 
credit expansion. He attacks low in- 
terest policy and advocates government 
budgetary surplus as means of reducing 
money supply. He calls on the Federal 
Reserve Board to curb credit expansion. 


Wuaat Bankers Can Do Arovt Soi 


CoonservaTion. New York:  Agricul- 
tural Commission, American Bankers 
Association, 12 East 36th Street. 1947. 
Thousands of country banks are en- 
couraging conservation farming in their 
home communities. They are alarmed 
about the loss of soil fertility that is 
resulting from soil-wasting farm prac- 
tices prevalent in most states. Bankers 
—both country and city bankers—are 
justly alarmed and are anxious to do 
something about it. They have raised 
many questions concerning soil conser- 
vation. Answers to these questions are 
given in the five chapter of this manual. 
They constitute a body of facts that 
bankers should know if they are to give 
intelligent aid and support to conserva- 
tion programs. 


Two Procrams For Monetary Rerorm. 


New York: Economists National Com- 
mittee on Monetary Policy, 1 Madison 
Ave. 1947. Pp. Pp. 15 Suggestions for 
the consideration of Congress and the 
President of the United States by mem- 
bers of the Economists’ National Com- 
mittee on Monetary Policy. 

















PICTURE I « Which one of these people gives the 
* right reason for buying U.S. Bonds ? 


( ANSWER, BELOW ) 





t 


f. Easy to save! “I’m putting my 2. Plans for the future! “Ten years 
money into U.S. Bonds because it’s from now, the money I'll get for my 
the easiest way for me to save. So far, U.S. Bonds will help to send my kids to 
I’ve saved over $500!” college, or buy our family a new home.” 
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THE ANSWER 


l 

I 
Every one of these people gives 
the “right” reason—because | 
there’s more than one right 
reason for buying U.S. Bonds. | 
| 

| 

| 

! 

| 

l 

| 

| 


Whichever way you buy 
them—through Payroll Savings, 
or your local bank or post office 
—U.S. Bonds are the best in- 
vestment you can make! 


: . 


3. Rainy day! “Maybe a rainy day’s 
coming for me. Maybe it isn’t. But I’m 
buying all the U.S. Bonds I can 
through my Payroll Savings Plan.” 
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SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 
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This car is running with an EMPTY “gas tank! 


- AFTER the gas gauge says 
“empty” a modern car can keep 
going for a good many miles. Here’s 
why. 
Automobile manufacturers know hu- 
man nature. They figure that, sooner 
or later, we'll get careless, or misjudge 
how far we have to go. So the gas gauge 
is set to show “empty,” while there are 
still a couple of gallons left in the tank. 

This reserve supply is a swell idea 
that has kept many a family from get- 
ting stuck. 

It’s an even better idea for a fam- 
ily’s budget! 

A reserve supply of dollars will keep 


your family going if sudden illness 
strikes, or unexpected expenses show up. 

And one of the easiest ways to build 
a cash reserve is buying U. S. Savings 
Bonds on the Payroll Savings Plan! 

What’s more, the money you save in 
Bonds buckles right down and starts 
making more money—in just 10 years 
you get back $100 for every $75 you 
put in today. 

So keep on buying Bonds on the 
Payroll Plan. Buy all the extra Bonds 
you can, at any bank or post office. 
And remember, every Bond you buy 
plays a part in keeping the U.5. strong 
and economically sound! 


Save the easy way..buy your bonds through payroll savings 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 

















